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RECOUPMENT. 


THE maxim of the common law, interest reipublice ut sit finis 
litium, while conveying a salutary canon for the amelioration of 
practice, is at the same time, as a rule of law, seriously open to 
criticism for its generality. Its application rests mainly in judicial 
discretion, yet it prescribes no limits thereto, and runs much risk 
of misapplication in its enforcement. In no case does this danger 
seem greater than in the topic which heads our paper; but, in the 
few hints we desire to offer thereon, we think it will rather appear 
that the real fact is the reverse ; that the doctrine has been too tardily 
and sparingly applied, and that this is particularly true of the 
courts of our own Commonwealth. 

As a doctrine, recoupment is still in its infancy. It is commonly 
alluded to as merely a branch of the rule restraining circuity of 
action. But the two topics, though of kindred nature, were still 
distinct ; and while we refrain at this point from enlarging on the 
generic differences between them, as these will appear more or less 
fully in the course of this article, we desire at the outset to guard’ 
against their being confounded one with another,—a confusion 
which has in more than one instance, we think, led to a denial of 
justice. 

In the very recent case of Cary v. Guillow, it was decided that, 
in an action of tort for deceit on the exchange of horses, with recip- 
rocal warranty of soundness, the defendant might recoup damages 
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for like deceit on the part of the plaintiff. This decision seems at 
the first blush to advance the doctrine of recoupment beyond the 
limit heretofore observed in the courts of this state, and to base 
the right to recoup broadly on the fact that the respective obliga- 
tions grew out of the same transaction, which would allow future 
executory stipulations, as well as present and executed ones, to be 
recouped, if reciprocal,—a doctrine which would overrule a long 
line of decisions that in such case a partial failure of considera- 
tion is no defence, certainly, if unliquidated.'| But a‘more care- 
ful examination of the judgment of the court in this case will show 
that no such conclusion is fairly to be drawn from it. The defect 
which was recouped in damages was breach of the warranty of 
soundness; that is, of a state of facts existing at the date of the 
contract,? although perhaps not ascertainable till subsequently. 
It will be apparent, therefore, that this was merely the heretofore 
well-settled right to recoup for breach of warranty in chattel sales, 
established by repeated decisions in actions of contract ;* and that 
the only new principle, if any, laid down was its application to ac- 
tions of tort. This, however, instead of being an advance in the 
doctrine of recoupment, was only the reassertion of one of its earli- 
est established instances ; as the damages in actions of tort, except 
for the specific property claimed in replevin or trover, and its kin- 
dred action, trespass de bonis asportatis, had from the first 
allowed recoupment, in analogy to a quantum meruit in contract. 
Thus, in a case decided before the doctrine of recoupment had any 
foothold in our jurisprudence, the court held evidence admissible 
by way of mitigation of damages.5 The action was case against a 
sheriff for falsely returning that he had taken bail ; and he was per- 
mitted to show that the debtor was then sick, had since recovered, 
and did not conceal himself ; Parker, J., saying: “* The only question 
submitted to us in this case, is whether, the misfeasance being 
proved, as charged in the declaration, it was competent for the jury 
to receive evidence in mitigation of damages. . . . The action is 
case and for a tort in which it is peculiarly the right of the jury 


1 Traver vy. Stevens, 11 Cush. 167; Waterhouse v. Kendall, ib. 128; Allen v. Furbish 
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to assess the damages, and in which they are not restricted to any 
precise sum.” The real point of Cary v. Guillow is, therefore, 
simply the one decided in Harrington y. Stratton; and it seems 
hardly necessary for the court to have done any thing more than 
to found the judgment on the principle there set forth. 

In the course of the decision, however, the court remark, that 
the “doctrine of recoupment is not novel, but is as ancient as the 
common law ;” and refer, as their authority for this position, to cer- 
tain actions of assize of novel disseisin found in the year-books, or 
to cases of allowance to executors de son tort for just debts actually 
paid by them while acting virtute officii, and the like. But we can 
hardly believe that the court meant to refer to this as the real 
origin of the doctrine, for reasons that will appear on reference to 
these cases, which may be found collected mostly either in Coulter’s 
Case! or in the note to Icely v. Grew? cited by the court. The 
action of assize of novel disseisin was the only species of real action 
known to the common law, in which damages were recoverable at 
all;* the measure being the value of the mesne profits during the 
disseisin ;* and, in the cases in question, the disseisor was allowed 
“ recouper ”’ the value of a rent-charge or service to which he was 
entitled ; of widows’ dower which he had assigned; or of rent with 
which the land stood charged, and which he had paid ; and the like. 
But it is clear that these are not cases of recoupment, as we under- 
stand it, but actually and merely ascertaining the damages suffered 
by the disseisee ; that is, the value of the mesne profits received by 
the disseisor, and which the disseisee would have otherwise been en- 
titled to and enjoyed. Clearly, in these the amount of obligations 
inherent in the land, and due by the disseisee himself, are not to be 
included ; and their deduction from the gross mesne profits is in 
no sense a recoupment or counter claim, but merely one element 
in arriving at the net mesne profits actually due. Upon the same 
principle, the executor de son tort was allowed to retain the amount 
of debts justly paid by him, when sued in trover by the rightful 
administrator.° But damages that he had himself suffered he could 
not retain or recoup for. “ It was resolved by the whole court, that ° 

1 5 Co. 30. 
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an executor de son tort should not retain for his own debt ; for from 
thence would ensue great inconvenience and confusion for every 
creditor, and chiefly where the goods of the deceased are not suf- 
ficient to satisfy all the creditors: each would contend to make 
himself executor of his own wrong, to the intent to satisfy him- 
self by retainer by which others would be barred. And it is not 
reasonable any one should take advantage of his own wrong,”’ &e. ! 
And any inference to the contrary in Whitehall v. Squire? is corrected 
in Mountford v. Gibson.® 

Now, though the terms recoup and recoupment were used thus 
as early as from the fourteenth to the sixteenth centuries, we find 
no traces of the doctrine as now understood, even in any shape, 
until near the beginning of the present century, and in the cases we 
shall presently comment upon. On the contrary, the strict rules 
of the common law as to the independency of covenants and en- 
tirety of conditions were strenuously and rigidly enforced ;* and 
the defendant sustaining damazes from the breach of any counter or 
reciprocal obligation in the same contract, was put to his cross- 
action therefor, unless he had made the performance of such ob- 
ligation strictly a condition precedent to his undertaking to the 
plaintiff. In no case was this severe adherence to form more 
marked than in the case of landlord and tenant ; and the former was 
allowed to collect his rent, notwithstanding his covenant to repair 
remained unperformed, even if he was himself insolvent and unable 
to respond in damages to the tenant for his breach of contract. 
The noticeable hardship of this rule, in the case of the plaintiff’s 
insolvency, led Lord Hale to declare that in this case a counter 
claim might be availed of, in defence to an action by the bankrupt ;® 
but this does not appear to have become settled as a rule, or even 
followed in later cases. 

The growing feeling of the injustice of cases like this led to the 
passage of the Statutes of Set-off, 2 Geo. II. c. 22 (1729), and 
8 Geo. II. c. 24 (1735), which introduced into the common law a 
principle wholly new to that system, though well known to the civil 
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law. But the course of decision on these acts, while holding it not 
compulsory on a party to avail himself of these provisions in his 
favor,! at once restricted their scope to liquidated debts, — a con- 
struction almost uniformly followed since, in regard to similar en- 
actments; that is, requiring not merely that the set-off should only 
occur in actions of debt, covenant, or assumpsit,? but, also, that 
the claim to be set off should itself be liquidated.? Thus, in Howlet 
vy. Strickland,t damages which equalled in amount all that the 
plaintiff could recover for breach of covenant, and flowing from the 
want of due performance of plaintiff's covenant, which formed part 
of the consideration of defendant’s, were not allowed to be pleaded 
by way of set-off; Lord Mansfield very shortly saying: “ The act 
of Parliament and the reason of the thing relate to mutual debts 
only. These damages are no debts. An indebitatus assumpsit 
could not be brought for them.” In this case, occurring in 1774, 
there is no hint by the court at recoupment. Yet a few years later, 
when recoupment had become an established doctrine, such a defence 
was allowed to a quantum meruit where the only notice was of a 
set-off. But at this time the law seems to have been the reverse, 
even upon a quantum meruit ; Lord Mansfield holding in an action 
of this kind for a surgeon’s bill, that “in no case could the defend- 
ant make improper treatment a ground of defence, because the 
plaintiff could not have proper notice of that defence;” per 
Erskine arg. in Karmen v. McMullen.6 It is true that in Dale 
y. Sollett,’ decided in 1768, it was held that a ship-broker might 
retain from the price of the vessel sold by him pay for his services ; 
but it was expressly said, “ This is not in the nature of a cross- 
demand ; it is a charge which makes the sum of money received 
for the plaintiff’s use so much less. It seems, therefore, that if the 
doctrine of recoupment really existed in the time of the ancient 
decisions referred to in Carey v. Guillow, it was at this period 
either disregarded or directly repudiated. 

Nor can we derive any authority for the existence of recoupment 
at this time from the rule relating to cireuity of action. It is true 
that in Coulter's Case ® it is said, that, * to avoid circuity of action, 
the arrearages during the disseisin shall be recouped in damages ; ’’ 


1 Brown y. Pigeon, 2 Campb. 594. 
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but, as we have shown, these arrearages are in no respect a coun- 
ter claim, but go directly to qualify the plaintiff’s title and damages 
consequent on interference therewith. Now the doctrine of cir- 
cuity of action, though it may in a broad sense include the doctrine 
of recoupment, was really applied to a wholly different ground of 
defence. It was applicable properly where the same measure of 
damages existed, or precisely the same subject-matter might be 
made the cause of more than one action between the same par- 
ties, or one or both of the same parties and a third party ; and 
courts of law reached the same result as parties are enabled to, 
under the doctrine of novation, so far as this has latterly been 
adopted by the common from the civil law, by which the responsi- 
bility of the original debtor is transferred to his debtor upon the 
merger or extinguishment of the latter’s primary obligation ; that 
is, giving to non-negotiable obligations the benefit of the principle 
of negotiability, by which a remote indorsee is allowed to sue the 
original maker of the note. But it is clear that this restriction of 
cireuity is confined to the same cause of action,! and is inapplicable 
where the damages sought to be set off are uncertain, or are appar- 
ently more or less than the original claim. This is, in other words, 
pleading total failure of consideration ; which became an admitted 
defence when recoupment was unknown, and is recognized in the 
very cases in which the latter doctrine was overruled or ignored? 
and applied as a defence even to actions on negotiable paper. Thus, 
in Morgan v. Richardson, decided in 1807, in an action against 
the acceptor of a bill of exchange, given for certain hams, a de- 
fence that the hams were of inferior quality, and almost entirely 
unmarketable, was rejected; Lord Ellenborough holding that only 
“ where the consideration of a bill of exchange fails entirely, will 
this be a sufficient defence.” The same principle is illustrated 
in the case of Gibson v. Gibson’ Here, in an action for dower 
unde nihil habet, the defendant pleaded in bar, by way of estoppel, 
a bond entered into by plaintiff, before coverture, not to claim dower, 
in consideration of a certain annuity therein agreed to be paid her ; 
but the court held that, as it was not pleaded that the annuity had 
been paid, and the consideration thereby become executed, the plain- 
tiff’s covenants could not avail the defendant by way of circuity of 
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action ; saying: “‘ The breach thereof [of the covenant not to claim 
dower] cannot be pleaded in bar of the bond. And the reason is, 
that the damages for the breach of the latter’s covenant being un- 
certain, and not being determined by the amount of the bond, the 
principle of the circuity of action is not applicable. Such covenant 
will not, therefore, rebut the obligor’s action on the bond . . . So 
where there are reciprocal covenants in a deed, depending on the 
same rule of damages, one covenant may be pleaded in bar to another, 
to avoid circuity of action. But where the covenants are distinct 
and independent, they cannot be so pleaded ; for the damages may 
not be commensurate, and each party must recover against the 
other separate damages, according to the justice of the case.” 

It is evident from this case, both that the doctrine of recoup- 
ment was at this time (4.D. 1818) not a recognized principle in 
Massachusetts law, and, also, that the plea of circuity of action 
was in its nature akin to estoppel, release, or rebutter; that is, a 
pleain bar. And in Nichols vy. Dusenbury,! and McCullough v. Cox? 
a like principle was laid down. Thus, in Payne v. Rogers,’ although 
the occupier was in the first instance responsible, the landlord was, 
on the ground of his covenant in the lease to repair, held liable to 
the public for want of repair of demised premises, and to prevent 
circuity of action. The same principle was followed in Lowell v. 
Spaulding, and Milford v. Holbrook In the case of Bishop v. 
Hayward, the declaration was on a promissory note indorsed by 
plaintiff to defendant, and reindorsed by defendant to plaintiff; and, 
after a verdict for the plaintiff, the court arrested judgment; as the 
recovery by plaintiff would produce a mere circuity of action, since 
the defendant could recover back the identical sum in a new suit; 
and Britten v. Webb® is to the same effect. 

A defence by way of recoupment is, on the other hand, in no 
respect a plea in bar, as appears in the cases of Vichols v. Dusenbury 
and MeCullough v. Cox.8 The principle is like that which obtains 
in trover, or trespass de bonis asportatis,—that a return of the 
property taken goes only in mitigation of the plaintiffs’ damages.® 
And this distinction between a plea in bar and a defence by way of 
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Hollenbeck, 9 Pick. 551. 
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recoupment, has in our state, singularly enough, survived the 
abolition of special pleading, and made the right to recoup de- 
pend — in some cases at least, upon which we shall comment here- 
after — wholly upon the manner in which it is technically set forth 
in the answer.! 

In what, then, is the origin of the doctrine of recoupment to be 
found? The answer is not far to seek, as the earliest cases of its 
real application precede by but a few years the beginning of this 
century. 

The case of Basten v. Butter? decided in 1806, was assumpsit 
for work and labor done. The defendant pleaded non-assumpsit, 
and was allowed, under this plea, to show unskilful performance, 
by way of reduction of damages. It was also held that this de- 
fence was open to defendant, without notice to the plaintiff; 
Lord Ellenborough saying: ‘“* Where the plaintiff comes into court 
upon a quantum meruit, he must come prepared to show that the 
work done was worth so much; and, therefore, there can be no in- 
justice to him, in suffering this defence to be entered into, even with- 
out notice.” It was also remarked obiter, by the same judge, that 
“ Where a specific sum has been agreed to be paid by the defendant, 
the plaintiff may have some ground to complain of surprise, if evi- 
dence be admitted to show that the work done and materials pro- 
vided were not worth so much as was contracted to be paid; 
because he may only have come prepared to prove the agreement 
for the specific sum and the work done, unless notice is given to 
him that the payment is disputed on the ground of the inadequacy 
of the work done.” This was called forth by the reference made 
by plaintiff’s counsel to certain decisions by Buller, J.,— Brown v. 
Davis? decided in 1794, and Cormack v. Gillis, in 1788. But 
neither of these actions was a quantum meruit. In both, the price 
was agreed on, and the defence sought for an abatement, on the 
ground of inferior work and breach of warranty, but was over- 
ruled. They, therefore, went upon a different state of facts from 
Basten vy. Butter, and could not be considered as affected by the 
decision in that case. In Duffit v. James,’ however, Lord Kenyon 
had sustained such a defence to a quantum meruit ; and, in the fol- 
lowing year, in Cormack y. Gillis,® held contrary to the opinion of 


1 Hodgkins y. Moulton, 100 Mass. 109. 2 7 East, 479. 
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Buller, J., though obiter, that the defence rejected by that judge 
ought to have been admitted, and the defendant not put to his 
cross action. But in the same year, in King v. Boston,’ Lord 
Kenyon expressly decided that such a defence could be made, 
where there was a breach of warranty, even though there was a 
fixed price agreed upon, and nonsuited the plaintiff. This case, 
however, which made this material advance upon Basten v. Butter, 
is not entirely satisfactory, not being regularly reported, but given 
from the statement of counsel. It is to be remarked, however, that 
in Basten vy. Butter, the other judges went further than the Chief 
Justice in support of the defence, and distinctly affirmed the doc- 
trine of King v. Boston; Lawrence, J., after commenting on 
Broom v. Davis, saying, “* Even then if the plaintiff have previous 
notice that the defendant meant to dispute the goodness or value 
of the work done, I think the defendant ought to be let into this 
defence. For, after all, considering the matter fairly, if the work 
stipulated for at a certain price were not properly executed, the 
plaintiff would not have done that which he engaged to do, the doing 
of which would be the consideration of the defendant's promise to 
pay, and the foundation on which his claim to the price stipulated 
for would rest; and therefore, especially if he should have notice 
that the defendant resists payment on that ground, he ought to 
come prepared to show that the work was executed properly.” 
Le Blane, J., added, “1 think it is competent to the defendant to 
enter into such a defence as well where the agreement is to do the 
work for such a sum, as where it is general to do such a work. If. 
a man contracted with another to build him a house for a certain 
sum, it surely would not be sufficient for the plaintiff to show that 
he had put together such a quantity of brick and timber in the 
shape of a house, if it could be shown that it fell down the next 
day; but he ought to be prepared to show that he had done the 
stipulated work according to the contract.” It is not to be under- 
stood, however, from the language here employed, that the plaintiff, 
where the price was fixed, was held to this measure of proof in 
limine, but only that he must be prepared to meet and overcome 
the defendant’s evidence of defective execution ; and must sustain 
the burden of proof throughout, though he could make a prima 
facie case by showing price and general performance. 
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In the same year (1806), the Court of Common Pleas decided 
the case of Templer vy. McLachlan,' and affirmed the old rule of 
law so rigidly, that not only was the doctrine of Aing v. Boston 
controverted, but even the mere point decided in Basten y. Butter, 
though neither of these cases was referred to. The action was an 
assumpsit by an attorney for services, where there had apparently 
been no price fixed, and it was held that his negligence was no 
defence pro tanto. The case of Mills v. Baimbridge was cited, 
where Lord Ellenborough had held damage from careless stowage 
no defence to an action for freight, though it did not appear whether 
or not the rate of freight had been fixed. It was intimated, indeed, 
that if no benefit whatever accrued to the defendant from the 
services rendered, then the defence might be maintained. This, 
however, was merely recognizing the well-settled rule of entire 
failure of consideration, or, in other words, the principle of circuity 
of action? heretofore considered ; either of which would have jus- 
tified the defence in such a case; and gave no countenance to the 
doctrine of recoupment in any form of action. 

In Farnsworth vy. Garrard® (1807), Lord Ellenborough affirmed 
‘the rule established in Basten v. Butter, although Templer v. Me- 
Lachlan, as well as the cases before Buller, J.,* were cited. He 
said: ‘ This action is founded on a claim for meritorious service. 
The plaintiff is to recover what he deserves. It is, therefore, to be 
considered how much he deserves, or if he deserves any thing. If 
the defendant has derived no benefit from his services, he deserves 
nothing. . . . There was formerly considerable doubt on this 
point. The late Mr. J. Buller thought (and 1, in deference to so great 
an authority, have at times ruled the same way), that in cases of 
this kind a cross action for negligence was necessary, but that if 
the work be done, the plaintiff must recover for it... . I now 
consider this as the correct rule, that if there has been no benefi- 
cial service there shall be no pay; but if some benefit has been 

‘derived, though not to the extent expected, this shall go to the 
amount of the plaintiff’s demand, leaving the defendant to his 
action for negligence. The claim shall be coextensive with the bene- 
fit.” This case may be considered as finally settling the doctrine 
on a quantum meruit, and is referred to in cases in this country as 
well as England as a leading case. 
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It is apparent, however, that this was far behind the doctrine of 
King v. Boston ; indeed, such a defence in a quantum meruit is so 
‘directly involved in the frame of the action, that it cannot in any 
just sense be called a cross action, or the foundation of recoup- 
ment, in the proper sense of this term. But as the only ground 
of distinction insisted on between recoupment in case of a quantum 
meruit and of an indebitatus assumpsit, or action for a specially 
agreed price, was the necessity of notice in the latter case to the 
plaintiff, by the plea of the defence intended, it was not long 
before a breach of warranty was in like manner allowed to be 
set up in defence to an action on an agreed price. It had long 
been held that a cross action was maintainable on a warranty with- 
out either notice to the vendor of the defect or an offer to return 
the goods; because the warranty was a distinct contract collateral 
to the contract of sale, and unaffected by questions of acceptance 
or retention of the goods after delivery. ‘ Where there is an ex- 
press warranty, the warrantor undertakes that it is true at the time 
of making it. No length of time elapsed after the sale will alter 
the nature of a contract originally false. Neither is notice neces- 
sary to be given, though the not giving notice will be a strong pre- 
sumption against the buyer that the horse at the time of sale had 
not the defect complained of, and will make his proof much more 
difficult ; the bargain is complete, and if it be fraudulent on the part 
of the seller he will be liable to the buyer in damages without 
either a return or notice.”! It was accordingly soon held, that 
such breach of war. »ty could be given in defence to an action for 
price, as no notice was :caquisite, exactly as the deficient execution 
could be made a defence to a quantum meruit. But the difference 
between the two forms of action was world-wide. The latter, as 
we have shown, was not so much a defence as a proper part of the 
plaintiff’s case, certainly part of his burden of proof ; but the former 
was, though growing out of the same transaction, a distinct, col- 
lateral contract to that of sale. This was, therefore, really the 
great step in establishing recoupment. 

A quite different class of cases is that where goods have been 
sold without warranty. Here the non-necessity of notice no longer 
obtains, but the mere acceptance of the goods without notice to 
the seller of their inferiority, and an offer to return them, con- 


1 Fielder v. Starkin, 1 H. Bla. 17; and see Buchanan y. Parnshaw, 2 T. R. 745; 
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| 


400 RECOUPMENT. 


cludes the defendant, under the rule of caveat emptor, from show- 
ing subsequently that they did not correspond to his order. This 
was carried so far in one case* by Lord Ellenborough that he refused 
to permit inferiority of warranted articles to be shown, because 
the defendant had used them up; saying, “ When an objection is 
made to an article of sale, common justice and honesty require 
that it shall be returned at the earliest period, and before the com- 
modity has been so changed as to render it impossible to ascertain 
by proper tests whether it is of the quality contracted for.’ But 
the well considered cases —which seem to have escaped his lord- 
ship — of Fielder v. Starkin, and others just cited,’ had established 
the opposite doctrine in cases of sale with warranty, and drawn 
the true distinction between “the strong presumption” of fact 
against the buyer by such reticence, and a conclusive presumption of 
law which cuts off the defence entirely, and settled that the former 
was the limit of the effect of the defendant’s conduct. This case 
could not therefore be considered law, and in Poulton v. Lattimore, 
was clearly overruled. Here, in a sale of seed, ‘ the seller warranted 
it to be good, new growing seed. . . . It appears that after sale a 
competent judge tasted the seed, and told the defendant that it was 
not good growing seed. The defendant did not then give notice 
to the plaintiff that it was defective in quality, but proceeded to 
sell part and to sow the residue. It is insisted that he ought then 
to have returned the seed, or to have given notice to the seller of its 
defective quality. As the plaintiff, however, gave an express war- 
ranty that it was good growing seed, I think the defendant might, with- 
out returning it, show that it did not correspond with the warranty.” ® 
Littledale, J., said: “ It seems to me that it was competent for the 
defendant, in answer to this action which is brought by the plaintiff 
to recover the price or value of the seed, to show that it did not cor- 
respond with the warranty. It is said that the buyer cannot insist 
on that as a defence, because he neither returned the seed to the seller 
nor gave any notice to him that it was defective in quality. I am 
of opinion, that where goods are warranted the vendee is entitled, 
although he do not return them to the vendor, or give notice of 
their defective quality, to bring an action for breach of the war- 


1 Grimaldi v. White, 4 Esp. 95; Fisher v. Samuda, 1 Camp. 190; Groning v. Mend- 
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2 Hopkins vy. Appleby, 1 Stark. 477. 8 Ante, p. 399. 

9B. & C. 259. 5 Per Bayly, J., 263-264. 


tl 
0 
( 

XUM 


RECOUPMENT. 401 


anty ; or, if an action be brought against him by the vendor for 
the price, to prove the breach of the warranty either in diminution 
of damages or in answer to the action if the goods be of no 
value.”! The same doctrine was affirmed in Street v. Blay? 
where the right to rescind by the return of the article under such 
circumstances was denied, but the right to recoupment clearly 
affirmed. ‘On the other hand,” says Lord Tenterden,? “ the cases 
have established that the breach of the warranty may be given in 
evidence in mitigation of damages, on the principle, as it should 
seem, of avoiding circuity of action ;* and there is no hardship in 
such a defence being allowed, as the plaintiff ought to be prepared 
to prove a compliance with his warranty, which is part of the con- 
sideration of the specific price agreed to be paid by the defendant.” 

The result of these cases is, that in a suit on a contract for a 
specified price, the defendant may show, in defence to the whole or 
part of the claim, the breach of another contract, that of warranty, 
because the latter formed part of the consideration of the one sued 
on and grew out of the same transaction. The test of this right 
to recoup is, then, that the matter recouped shall have been parcel 
of the consideration ;° not that it shall have been, in a strict sense, 
the same particular contract, but part of the concurrent transac- 
tion or whole contract on both sides ; for the contract of warranty 
is, in a strict sense, a distinct contract to that of sale. 

It is to be borne in mind at this point, that the modification 
made by this application of the principle of recoupment was solely 
in respect to the technical objection of trying different causes of 
action in one suit; the partial inconvenience not being nearly as 
great as in the long-settled doctrine of recouping damages in 
actions on a quantum meruit ; since, in the latter, both the plaintiff's 
claim and the defendant’s answering claim were unliquidated and 
subject to many circumstances, all of which were presented to the 
jury as one issue. Where the suit was, however, on an agreed 
price with warranty, this left only the unliquidated claim for the 
jury to consider ; and this amount determined, they had merely to 
apply it to the specified price proved, and give a verdict for the 
balance, if any. 

But while the law of recoupment was placed on this intelligible 
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basis in actions of contract, and seemed to include all cases where a 
failure of consideration had occurred, either in whole or in part, 
a distinction was adhered to, which excluded its application from 
a most important class of actions. It was held that part failure 
of consideration, if unliquidated, could not be shown in an action 

~ on a note or bill of exchange, or that a security was not divisible, 
though the contract might be. This was not because, from any 
analogy to a specialty, the consideration of a note could not be 
enquired into; for this could always be done between the parties 
thereto, and want of the whole or part of the consideration or 
total failure, or even a partial failure, if only it was liquidated, be 
shown to exist.!. Thus, in Barber vy. Backhouse? in an action on 
a bill of exchange against a partnership, drawn on them by one 
partner, and accepted by him, it was held a good defence pro tanto 
that part of the consideration was for the partner’s private debt; 
or that the bill was, in part, accommodation.® 

The distinction referred to seems to have first been taken in the 
case of Tye v. Gwynne,* decided by Lord Ellenborough in 1810 ; 
that is, although it might have been in agreement with the ancient 
common law, it was in that case first asserted as an exception to 
the doctrine of recoupment then becoming established. The 
decision was placed on the authority of Morgan v. Richardson, 
decided shortly before 1807.5 In that case, in an action on a bill 
of exchange for the price of certain hams which proved almost 
wholly unmarketable, the defence of failure of consideration was 
overruled, though the defendant paid into court the amount for 
which the hams had sold; Lord Ellenborough saying: “ Though 
where the consideration of a bill fails entirely, this will be a suffi- 
cient defence to an action upon it by the original parties, it is no 
defence to such action that the consideration fails partially,” and 
remitted the defendant to his cross action. As no action could 
have been maintained by them in the absence either of warranty 
or deceit, it is to be assumed that one or the other of these existed. 
Fleming v. Simpson, decided at the same time,® is to the same 
effect. 
Immediately after these cases were decided Farnsworth v. 
Garrard and Basten v. Butter, before referred to; in which, in 
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answer to the plaintiff’s quantum meruit, the defendant was 
allowed to go into another and without notice; and Morgan v. 
Richardson and Fleming v. Simpson were disregarded. 

Then came the case of Tye v. Gwynne. The action was on a bill 
of exchange accepted for the price of certain cheese which turned out 
inferior in quality. It is, of course, to be assumed that there was 
either warranty or fraudulent representation, otherwise the defend- 
ant, on accepting the goods, would have been concluded by the rule 
caveat emptor, not as to the note merely, but also as to the original 
contract itself, and could have maintained no cross action, or any 
form of action whatever against the plaintiff; and distinctions as 
to contract and security would have been idle and uncalled for. 
The defence relied on Farnsworth v. Garrard and Barber v. Back- 
house, both herein before considered. It was necessary to dis- 
tinguish them both. Lord Ellenborough said : * Sitting here, I shall 
eertainly adhere to the judgment of the court in Morgan v. 
Richardson. . . . There is a difference between want of considera- 
tion and failure of consideration. The former may be given in evid- 
ence to reduce damages, the latter cannot, but furnishes a new and 
independent cause of action.” Then, after commenting on Barber v. 
Backhouse, he says: “ And I am still inclined to acquiesce in the 
dictum of Mr. Justice Denison there quoted,! that there is a distine- 
tion between the contract and the security. If part of a contract 
arises on a good consideration and part on a bad one, if is divisible. 
But it is otherwise as to the security, that being entire.” 

Here, for the first time, was taken the distinction between want 
and failure of consideration. It was so loosely taken that it was 
not even limited in the statement to partial failure, but, as stated, 
would shut out total failure also, as a defence; still less was any 
distinction intimated between liquidated and unliquidated partial 
failure ; in a word, it was, as a stated rule, in both these particu- 
lars, entirely counter to the well-settled rules of modern law, even 
in England. 

The reference to and reliance upon the dictum of Denison, J., is 
quite significant. His lordship— then Mr. Law — was himself the 
unsuccessful counsel for the plaintiff in Barber v. Backhouse. The 
defendants paid £5 19s. into court, and Mr. Law contended that 
this “could not be applied to any other count but that on the bill 
of exchange, &c., and if the bill was good in part it was good for 
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the whole. But,” the report continues,! “ Lord Kenyon declared 
himself to be clearly of a contrary opinion ; and on this opinion a 
verdict was taken for the defendants. Law” then ‘* said he would 
look into the cases and take the opinion of the court upon them 
if he found them favorable to him. He never moved the court for 
a new trial; but upon Lord Kenyon, in the next term, mentioning 
this case in the course of argument, Mr. Law said he was perfectly 
satisfied with the decision.” 

Now, the dictum of Denison, J.— which, by the way, was not 
cited in Barber y. Backhouse, but only referred to in a note by 
the reporter, — upon which Tye v. Gwynne was founded, occurred 
in the eelebrated case of Robinson v. Bland? in an action on a bill 
of exchange for £672, of which £200 was for money lent and 
£372 for money won at play; and the action was sustained for the 
former sum on the common count, and not on the bill. There can 
be no question that this is not law now. Here was a perfectly clear 
case not of failure but of partial want of consideration, and action 
could at this day be maintained on the bill for the good considera- 
tion, but for that only. This “ dictum,” therefore, upon the facts of 
the case is not law, and Barber v. Backhouse is; and the point is so 
well settled that citation of authorities would be absurd. 

One word further upon Tye v. Gwynne, on the score of au- 
thority of the cases then decided in regard to negotiable paper. 
Besides Barber v. Backhouse, with the decision of which Mr. 
Law was * perfectly satisfied,” though my Lord Ellenborough was 
not, in Wiffen v. Roberts,> decided some three years before, an 
indorsee of an accommodation bill for £85, knowing it such, was 
allowed to recover on it only the amount of his actual advances, 
£29. The doctrine of partial want of consideration seems settled 
even at this early day. But in Ledger vy. Ewer which shortly 
followed Barber v. Backhouse, Lord Kenyon laid down the same 
rule, even as to an unliquidated part failure of consideration. 
Here; in an action on a bill of exchange, the defence was, that the 
business into which defendant was to be admitted as consideration 
therefor, was worthless; and it was left to the jury “to consider 
whether this was not a gross fraud on the part of the plaintiff. 
If they should be of the contrary opinion, and think the plaintiff 
entitled to recover anything, they were not obliged to give the whole 
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sum for which the bill was given, in damages,” but only “ the 
damages which he had really sustained by the non-performance 
of the contract.” 

We may safely assert, therefore, that the doctrine of Tye v. 
Gwynne was without support from antecedent authority, and 
asserted a distinction entirely new, and contrary to decided cases. 
We have been thus full in our examination of it, because that dis- 
tinction has been blindly followed in the text-books and numerous 
cases since, although elsewhere as emphatically denied, and has 
been the source of confusion and conflict even in the decisions of 
courts where its authority has been substantially repudiated, as is 
the case in our own State. 

We do not propose to examine in detail the cases which have 
adopted it, and shall merely refer incidentally to the courts where 
the one or the other view obtains, in the progress of our further 
examination of the general topic of recoupment, to which Tye v. 
Gwynne and the distinction therein taken formed the first recog- 
nized exception. That this exception had as little ground on the 
score of principle as of authority, we now propose briefly to show. 

The objection to recoupment in this case could only go on one or 
more of three grounds: first, that the plaintiff had no notice of the 
defence ; second, that it ** would tend to an inconvenient mode 
of trial and to a confusion of rights to try such question in a suit 
on a note as a partial defence, and therefore the party complaining 
shall be left to his cross action ;’’? and third, that technically but 
one issue should be presented to the jury, especially in suits on 
negotiable paper. 

The first of these was, on the score of authority, practically dis- 
posed of by Basten v. Butter, Poulton v. Lattimore, and Street v. 
Blay3 Want of such notice was, besides, never properly matter of 
defence, but at most a reason for continuance on the ground of sur- 
prise, if the plaintiff was not warned of it by the plea or by notice 
accompanying the general issue. But with our mode of pleading, 
and the almost universal abolition of the general issue, no such 
notice is requisite. Moreover, the matter being properly in avoid- 


1 See Parish v. Stone, 14 Pick. 198, 210; Hodgkins v. Moulton, 100 Mass. 809, 
811. 
2 Per Shaw, C.J. Parish v. Stone, 14 Pick. 198, 210. 
3 Cited supra, p. 401. 
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ance, unless the action is in tort or on a quantum meruit, must be 
specially set out in the answer. 

The third ground is equally untenable. It is controverted by the 
decisions admitting breach of warranty as an answer, as this was a 
distinct contract from that of sale; and still more decisively by the 
undisputed rule which admits total failure as a defence.! There 
is no greater strength in the objection because the suit is on 
negotiable paper, for between the original parties this can always 
be inquired into.? 

The same answer applies in a great degree also to the second 
ground of objection. It surely can cause no greater inconven- 
ience in a suit on a note to show a partial failure than a total 
failure, which may always be shown. But the case of a quantum 
meruit is even more conclusive, for there both the plaintiff's and 
defendant’s claims are unliquidated. Again, in an action of tort, 
any defence growing out of the same subject-matter may be put in 
in mitigation of damages.® 

Apart from this exception of unliquidated partial failure of con- 
sideration of a security, the doctrine of recoupment seemed there- 
fore settled as applying in all cases where the damages alleged in 
defence went to the consideration of the obligation sued on, even if 
unliquidated in amount, provided of course that such damages 
were clearly ascertainable, and not merely executory. The Eng- 
lish law of recoupment seems to have had but partial recognition 
in this country, and particularly in this State till somewhat later, 
as the first case in which it was fully recognized in New York was 
Reab v. McAllister, decided in 1839. 

In this commonwealth the first case upon this point was 
decided in 1830.5 The court adopt the rule of Farnsworth v. 
Garrard, but intimate a doubt if any partial recoupment could be 
made when there was, as in this case, a special contract at a fixed 
price.6 In Dodge v. Tileston? however, two years later, the court 
allow this to be done, following the rule of King v. Boston, and 
after a review of the authorities, say: ‘“ There are other decisions 
which are somewhat contradictory, and which seem to confine this 
kind of defence to actions on a quantum meruit for services, but 

1 Morgan v. Richardson, 1 Camp. 40 n. 
2 Ante, p.402; Sawyer v. Wiswell, 9 Allen, 39, 42. 
3 Weld v. Bartlett, 10 Mass. 470, 473. 
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the weight of authority is opposed to such a limitation as well as 
the reason of the rule. . . . We adopt the more liberal rule, 
as being the best adapted to the general policy of the law. The 
question may for a time have ranked in the class of legal uncer- 
tainties, but it appears to us at present to be settled on reasonable 
and satisfactory principles.” 

In Parish y. Stone; decided the next year, the court allowed the 
invalidity of a liquidated part of the consideration to be shown in 
defence to a suit on a note; but distinguish and admit the case of 
unliquidated failure of part of the consideration to be an excep- 
tion; quoting and relying on Tye v. Gwynne. Yet in this very 
case, while one part of the consideration was liquidated, the amount 
for which the plaintiff was allowed to recover was not; and the 
whole reference to Tye v. Gwynne was clearly obiter. 

So in Trask v. Vinson? it seemed to be regarded as clear that 
damages resulting from a failure by the payee to perform his agree- 
ment to convey could not be recouped in a suit on the note given 
for the purchase money, and that this differed from a case of total 
failure of consideration by defective title, because “the rule of 
damages would be different in the two cases. There [in the latter 
case], the rule of damages would be the exact amount of the con- 
sideration paid; here, it would be the value of the estate at the 
time it was to be conveyed. There, if the promisor was holden to 
pay his note he might recover for the breach of the covenant of 
seisin precisely the same sum; here, the damages recoverable on 
the stipulation or covenant might be more or less than the amount 
paid or received.” It is evident that this, like the decision in 
Gibson v. Gibson,’ proceeded on the old limited idea of circuity, 
restricting this to the case where the exact amount could be 
recovered back ; and considering the unliquidated character of the 
cross demand as fatal to its competency for recoupment. 

In Harrington v. Stratton’ however, all this doubt was cleared 
away, and the right to prove part failure of consideration, though 
unliquidated, satisfactorily established. The cases were fully 
reviewed, and the opposite decisions in England® as well as the 
federal courts® and some of the United States,’ considered ; but 

14 Pick. 198. 2 20 Pick. 105, 110. 
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the court say: “It is difficult to perceive why the great principle 
upon which the necessity of a cross action was originally urged, in 
such case, that the defence was founded upon an independent cause 
of action, is not substantially disregarded as much in the rule 
admitting evidence of a breach of warranty or fraudulent repre- 
sentation, in reduction of damages, in the case of an action of 
assumpsit on a contract to pay for an article at an agreed price, as 
in a suit upon a promissory note for the same article. The doc- 
trine, that when a contract is to be rescinded it must be so in toto, 
and the parties put in statu quo, is also as much overlooked in the 
one case as in the other. Also, the objection of surprise upon the 
party, in case he sues upon his contract or his note, and is unex- 
pectedly met by a claim for reduction of damages by reason of 
alleged unskilfulness in his work, or unsoundness or other defect 
in the article sold, or proof of fraudulent representations, does not 
seem to present any greater obstacles to the admission of such 
evidence in an action on a note than in an action on the original 
contract for the specific price in the article sold.” 

The same doctrine was affirmed in Perley v. Balch, and followed 
and applied in numerous cases where either warranty or fraudulent 
representations of value or quantity of the goods sold formed the 
ground of defence.2. It was laid down quite as emphatically in 
New York in the leading cases of Reab v. McAllister* and Bat- 
terman v. Pierce Indeed, there is no doubt that the courts of 
New York were the first to reach the sound and broad doctrine 
of recoupment, and determined largely the course of decision in 
other States. 

In enumerating the elements thus far ascertained, it seems to 
be clear, in the first place, on principle as well as on the authorities 
heretofore examined, that it is now no objection to recouping a 
claim, that the damages are unliquidated. That, for instance, 
recoupment would have been permitted in Trask v. Vinson, and 
any practical distinction between want and failure of consideration, 
except in the technical mode of pleading the same, would seem 
wholly abrogated. It is equally clear that the originally executory 
character of the counter obligation is no impediment whatever to 
such a defence, provided only a breach has oceurred; and great 

1 23 Pick. 283. 
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care must be taken not to give any weight to objections based in 
some of the earlier cases, upon the fact of such a character, as this 
phrase means nothing more than that the damages are unliqui- 
dated; and this objection was never of any real weight on prin- 
ciple, and has since been effectually disposed of by authority. It is, 
in the last place, well settled that it is no objection that technically 
more than one issue is presented to the jury; and in so doing the 
parties are not limited to obligations which would be construed as 
conditions precedent to the engagement sued upon. 

It is, nevertheless, somewhat singular that a long line of decisions 
exists in this State, and apparently unqualified, even in cases where 
the contrary has been expressly held, in which recoupment in 
actions on notes has been refused upon either one or more of 
the objections just stated; or on the further ground, which some 
of the cases disclosed, that the eounter engagement of the plaintiff 
was by parol, and this would contradict a written instrument by 
parol evidence ; or on some verbal variation of these grounds, but 
really in substanee the same. 

Thus, in Jones v. Kennedy, already cited, the maker of a note, 
who had pledged goods as collateral security therefor, was not 
allowed to show in defence thereto, under plea of failure of con- 
sideration, the damage arising from the misconduct of the plaintiff 
in selling the goods. The usual cases of Tye v. Gwynne and 
Templer vy. McLachlan were cited in argument, and the court, 
beside the objection of the unliquidated character of the claim set 
up in defence, and which Harrington v. Stratton effectually disposed 
of, further urge that a judgment here would be no bar to a cross 
action for such misconduct. This, however, is a mere petitio prin- 
cipit. If the defence was not admissible, then the judgment would 
be no bar; but if admitted, it became a fact in issue, and the 
estoppel by record applies to all facts that should be, and a fortiori 
if they actually were, included in the issue. 

Moreover, in Potter v. Tyler? exactly the same matter was 
allowed by the same court in defence, and in Howard v. Ames? 
upon admitting the like evidence, the court‘ place it on the ground 
taken in Harrington v. Stratton and Perley v. Balch. 

Again, it was held long ago, in the case of Hunt v. Adams,’ 
decided in 1811, and before any idea of recoupment existed here, 
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that parol evidence was inadmissible, because it would control a 
written contract. Here the attempt was to annex to a note a con- 
temporanecous oral agreement that one maker should not be held 
liable as long as the other remained solvent. This doctrine has 
been applied in many cases since, so as to practically defeat recoup- 
ment where the more modern, and we think the sounder, view 
should have admitted it. 

One of the cases commonly cited in this connection turned on a 
very different consideration. This was Pitkin v. Frink It was 
here urged in defence that the plaintiff’s collateral parol agreement 
to use defendant’s carriage to the value of the note then given, and 
not otherwise call on him, need not be stated, and performance 
thereof averred or excused in the declaration, but was properly 
matter of defence; Shaw, C. J., saying: “They may well be con- 
strued to be parts of one and the same transaction, relating to the 
same subject, ... yet it by no means follows that they con- 
stitute one entire contract, making the provisions in one conditions 
and qualifications of the other necessary to be set forth in a deela- 
ration.” A like decision was made in Sezton v. Wood, in regard 
to a contemporaneous written agreement of similar tenor. These 
decisions do not affect the doctrine of recoupment; they rather 
affirm it, for that doctrine, as we have seen, proceeds on the idea 
that the matter recouped comes wholly from the defendant, and is 
not to be regarded as a condition precedent to plaintiff’s claim. 

In St. Louis Perp. F. S. Co. vy. Homer,’ however, it should seem 
no really sound distinction could be urged between the facts there 
found and cases where recoupment had been applied. The defence 
was, that the plaintiff company, on receiving the note sued on, 
agreed to apply the amount due by them to the maker, for whom 
defendant had indorsed, in discharge of the note. It is true that 
where, as already suggested, the defendant’s counter claim is still 
executory, and not to be ascertained by computation at the time of 
trial, it is not competent in defence. But why should not recoup- 
ment have been allowed here under a plea of failure of considera- 
tion? The defendant or his indorser clearly had, at the date of 
the note, a cross action against. the company for the amount due 
the former under his policy, and the two claims were not merely 
parts of one transaction, but the latter was a part of the considera- 
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tion for the former. It is said this annexes a condition to an 
absolute note. Why should it not? ‘All agree that a prom- 
issory note has no such solemnity of character that its consider- 
ation cannot be impeached.” 4 

The case of Adams vy. Wilson? presents, perhaps, a different state 
of facts. There the defendant and plaintiff had orally agreed, 
when the former made the note, that he should not be called 
upon unless certain assets in his hands sufficed; but this was 
held inadmissible. But in this case defendant had no counter 
claim against plaintiff for any damage, except fur the damaye 
arising from the compulsory payment of the note itself. To allow 
this as a claim would have been merely to contradict the note; as 
this was its only and the whole of its effect. 

Underwood vy. Simonds* is less clear. The defendant here was 
not allowed to prove that when he gave his own note he held an- 
other note to himself from a third party, to whom he had, on plain- 
tiff's behalf, sold some property, and that the latter agreed to wait 
until this should be collected. It was said the defence would have 
been admissible if the plaintiff had verbally guaranteed the second 
note; but the facts came very nearly up to this mark. An agree- 
ment not to press one note until another shall be collected, made 
as a condition of giving the former, seems very near a guaranty of 
the colfectibility of the latter; and in this view it seems immaterial 
whether or not the latter note had or not proved collectible, as the 
guaranty is that it shall be collected before the former note shall 
be called for. A like criticism applies to the later case of Tower vy. 
Richardson+ 

Waterhouse v. Kendall® was strangely enough put on the ground 
that the matter of defence was no condition precedent to plaintiif’s 
claim. It certainly was not; but that did not affect its competency 
in defence. There was clearly a failure of consideration in plain- 
tiff’s failing to restore the execution for which the note was given, 
and thus leaving defendant liable to pay twice over. The answer, 
it is true, set up want of consideration. This was technically in- 
correct ; but the decision was not put on that ground. Traver v. 
Stevens ® was on almost exactly the same facts, and failure of con- 
sideration was pleaded. The decision was, that there was no 
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“want of consideration,” as the plaintiff’s agreement to deliver up 
the second note was consideration enough. But this was no an- 
swer whatever, as the plea was not want but failure of considera- 
tion, and plaintiff had certainly failed to perform his agreement. 
The court further say, that this agreement was no condition pre- 
cedent. But no such ground was urged; nor need to have been. 
It was not claimed that this was matter which plaintiff need 
allege, but that it was matter which defendant could, —a totally 
different question. To the later cases of Allen v. Furbish! and 
Stanton v. Maynard? the same comment applies. In both of these 
there was no want of consideration, the transfer of certain prop- 
erty, in return for which the note was_ given, sufficing. But in 
each the property then given was accompanied with a contract in 
the nature of a warranty or assurance that a certain act should be 
done in future affecting directly the value of that property, which 
contract the plaintiff failed to perform. It seems clear that, as 
urged by the able counsel in the former case, and ruled by Mr. Jus- 
tice Hoar, then presiding in the lower court, the consideration as 
agreed on at the giving of the note had failed. 

We are confirmed in this view by the recent cases of Stacy v. 
Kemp ?* and Hodgkins vy. Moulton4 In the former, the consideration 
was sufficient when given ; there was clearly no want of considera- 
tion, but because the milk-route sold was interfered with "by the 
vendor he was not allowed to recover the full value of his note, not 
because there was any breach of warranty, but simply on the 
ground of failure in value of that for which the note was given. 

The later case of Hodgkins v. Moulton is, though the decision 
was adverse, even more directly in point, both because the facts of 
the case were exactly parallel to Underwood vy. Simonds, and 
others already commented on, and because the several grounds upon 
which the former cases had gone were pretty clearly illustrated. 
The facts were, that defendant had given the note in suit on the 
representation that another note then given him, and made by a 
third party, was collectible. The answer set up want of considera- 
tion. The court distinguish clearly between want and failure of 
consideration in whole or in part, and hold that there was no such 
want here. They then further say that the mutual undertakings 
of the plaintiff and defendant did not stand as conditions precedent, 


1 4 Gray, 504. 2 7 Allen, 335. 
3 97 Mass. 166. 4 100 Mass. 807. 
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and cite Pitkin v. Frink, Traver v. Stevens, &c.; and having thus 
considered the pleas which could not be applied to the facts of the 
case, cite the cases upon recoupment, and say : “It may be that 
under the tendency of these decisions a failure to perform an 
executory contract forming the consideration of a note may, 
when properly set forth in the answer, be given in evidence as 
an equitable set-off to damages by way of recoupment and to avoid 
circuity of action.” And we have no doubt that it may. 

If we have succeeded in stating the course of decision in the 
cases cited, it will appear, we think, beyond a peradventure that the 
breach of a valid agreement which might itself be the subject of a 
cross action may always be given in evidence in defence to an ac- 
tion on the agreement of which it formed either the whole or the 
part of the consideration. It will also have been apparent that 
the doctrine in this shape was unknown to the ancient common 
law, being hardly recognized before this century, and scarcely yet 
satisfactorily developed and acknowledged. In citing cases, we 
have not gone much outside of the limits of England or our own 
State, because these in the main either well represent the state 
of the law elsewhere, or else the course of decision has gone even 
in advance of this, which we believe to be the true doctrine. 

But while the application of this rule can be easily made in case 
of a single reciprocal obligation, such as warranty of quality on a 
sale and the like, cases of much greater difficulty are presented 
when numerous mutual stipulations, though not directly connected, 
are embraced in the same instrument or transaction. In such a 
state of facts, the distinction which we pointed out in the case of 
Pitkin vy. Frink directly applies. Recoupment does not require 
that the defendant’s stipulation should be a condition precedent to 
plaintiff’s, or that in any such sense the latter is a dependent cove- 
nant. “The essential elements in which its application depends 
are two only. The first is, that the damages which the defendant 
seeks to set off shall have arisen from the same subject-matter or 
spring out of the same contract or transaction as that on which the 
plaintiff relies to maintain his action. The other is, that the claim 
for damages shall be against the plaintiff,’ &c.1_ It seems clear, 
therefore, that the same rule ought to be applied to every stipulation 
which can be fairly considered as part of the consideration of any 
other, and the former be allowed as a basis for recoupment when 


1 Per Bigelow, C. J.; Sawyer v. Wiswell, 9 Allen, 39, 42. 
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that other is enforced. Thus, in a suit on the lessee’s covenant to 
pay rent, the damages from the lessor’s failure to repair, if he have 
covenanted so to do, may well be recouped.! And as the rent is the 
compensation for enjoying the premises as demised, all the lessor’s 
covenants relating to such enjoyment seem clearly proper basis for 
recoupment. Indeed, in some cases, such covenant to repair has 
been, like that for quiet enjoyment, regarded as a condition pre- 
cedent to rent.? On the other hand, in a recent case in this State 
a failure of a lessee to pay rent was held a breach for which he was 
rightly ejected, though the landlord had not repaired, as he was 
bound to do. While conceding this to be sound, as a breach of 
condition had occurred, we cannot agree with the doctrine implied, 
and which was undoubtedly the law by the older English cases,‘ that 
such a damage could not be recouped. The stipulated condition of 
the premises is clearly a part of the consideration for the rent. 

Nor is the fact that both stipulations are under seal any objec- 
tion,’ as this merely relates to the form of the action but does not 
affect its capacity for a single issue. It is, however, cleariy a valid 
objection, if either of the elements suggested in Sawyer v. Wiswell 
are wanting ; and if the contracts presented are not in pari materia, 
or between the same parties actually or derivatively, there is no 
ground for recoupment. Thus, in Cram v. Dresser,® on a suit for 
rent, it was held that the value of repairs might be recouped, but 
not damages from torts cf the landlord’s employé while repairing ; 
and in Darwin vy. Potter,‘ even special damages from the non-repair. 
So, in the recent case of Carpenter v. Drury,’ it was held no defence 
to a suit by an indorsee against the payee that the former had 
guaranteed the maker against loss on the note. 

The same would of course be true if the counter claim had not 
accrued, but was still executory when the trial took place.® For 
the doctrine of entirety of contract is still law,!° although in a cer- 
tain class of cases its limits have been in no small degree narrowed 
by allowing an equitable recovery on a quantum meruit where the 


1 Gates v. Green, 4 Paige, 355. 2 Myers v. Burns, 33 Barb. 401. 
3 See Leavitt v. Fletcher, 10 Allen, 119. 


4 Royce v. Guggenheim, 106 Mass. 201, 203. 
5 Tallmage v. Wallis, 25 Wend. 107 ; Van Epps v. Harrison, 5 Hill, 63. 

6 2 Sand. 120. 7 5 Denio, 306. 

8 100 Mass. 89. 

9 Farm. L. & T. Co. v. Hunt, 16 Barb. 514; Harger v. Edmonds, 4 Barb. 256. 
W Robinson v. Hall, 3 Metc. 801; Olmstead v. Beale, 19 Pick. 528. 
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contract was not fulfilled. This, which has sometimes been referred 
to as included under recoupment proper, while resembling it in 
practically reducing an express contract to a quantum meruit, pro- 
ceeds on ground exactly opposite. In the former, the defendant 
has always a right to a cross action. In the latter, though the 
plaintiff*has technically lost his right to recover, by failing in the 
entire performance of the contract which was a condition precedent 
thereto, he is yet allowed to hold the other party to the value of 
the work ‘actually done or goods sold, though there has been no 
technical acceptance, the only prerequisites being substantial per- 
formance and good faith.? 

In the earlier part of this discussion we adverted to the test 
suggested in several cases of the insusceptibility of a claim for re- 
coupment, because the judgment would be no bar by estoppel to a sec- 
ond action. In the gradual development of the doctrine of recoup- 
ment it is not surprising if cases were to be found which confound 
the optional character of this defence with that of a defence strictly 
in bar, and hold the former concluded by a judgment in any action 
in which it might have been urged. Thus, it was held in Aist v. 
Atkinson * that one who had been sued for damages from shipping 
inferior wheat could not subsequently sue for his commission, as he 
might have recouped this in the former action.® 

But this is clearly not law. Whatever matters were properly in 
bar of the former suit are indeed concluded by estoppel by the 
fecord therein, because the law presumes them to have been 
pleaded ; as they form no separate cause of action, and only go in 
discharge of the suit. But recoupment, if we have not failed in 
our effort to describe its origin, was in the nature of a cross action 
and not a mere matter in defence, and the defendant has always 
his election in which mode he will proceed. 

It has hence been very generally held that he is concluded by 
his exercise of this election ;® and if he uses the matter in defence 


1 Hayward v. Leonard, 7 Pick. 181: Smith v. Lowell, 8 Pick. 181; Smith v. Gleason, 
9 Cush, 484; Snow v. Ware, 13 Metc. 48; Cardell v. Bridge, 9 Allen, 355; Walker v. 
Orange, 16 Gray, 193. 

2 2 Camp. 60. 3 See Fisher v. Samuda, 1 Camp. 190, 191. 

4 See this subject very fully considered in Mr. Bigelow’s able work on Estoppel, 
p. 102 et seq., and cases there cited. 

5 Ibid and ante, p. 395. 

6 Fabricotti v. Launitz, 8 Sand. 348 ; O’ Connor v. Varney, 10 Gray, 281. 
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can neither have a balance certified in his favor? nor a subsequent 
action for any excess of damages.? That this is the law in this 
country at the present time cannot seriously be questioned. What 
effect will be produced by the recent. and well-considered English 
cases ® following the able judgment of Parke, B., in Mondel v. Steele,* 
which sanction the divisibility of such a defence, and which of the 
two doctrines is sounder in point of principle, we must leave for 
subsequent consideration. 


1 Sickles v. Pattison, 14 Wend. 257. 2 O'Connor v. Varney, supra. 
3 Davis v. Hedges, L. R. 6 Q. B. 687. 48M. & W. 858. 
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SUITS BETWEEN ALIENS IN THE COURTS OF THIS 
COUNTRY. 


As a general rule aliens are allowed to bring suits in our courts 
against our citizens or against each other, where the subject-matter 
of the controversy is transitory in -its nature. To some extent, 
however, this power is restricted by treaties with foreign nations, 
by which the consuls of those nations respectively are empow- 
ered to act as judges in all disputes between their fellow citizens 
or subjects. Such a treaty was made with Tunis in 1797, 8 U.S. 
Stats. at Large, 160. This power of the consuls is, however, 
usually limited to disputes and differences between the masters and 
crews of vessels belonging to the countries of which the consuls 
are agents. Thus, the thirteenth article of the treaty with Sweden 
and Norway, of 1827, 8 U. S. Stats. 352, provides that “ the 
consuls, vice-consuls, or commercial agents, or the persons duly 
authorized to supply their places, shall have the right, as such, to 
sit as judges and arbitrators in such differences as may arise between 
the captains and crews of the vessels belonging to the nation whose 
interests are committed to their charge, without the interference 
of the local authorities, unless the conduct of the crews or of the 
captain should disturb the order or tranquillity of the country ; or 
the said consuls, vice-consuls, or commercial agents should require 
their assistance to cause their decisions to be carried into effect or 
supported. It is, however, understood that this species of judg- 
ment, or arbitration, shall not deprive the contending parties of the 
right they have to resort, on their return, to the judicial authority 
of their country.” 

Similar clauses exist in the treaties with Prussia, 1828, 8 U.S. 
Stats. 8382; Russia, 1832, 8 U. S. Stats. 448; Greece, 1837, 8 U. 
8. Stats. 504; Hanover, 1840, 8 U.S. Stats. 556; Portugal, 1840, 
8 U. S. Stats. 564; The Free and Hanseatic Republics of Ham- 
burg, Bremen, and Lubeck, 1852, 10 U.S. Stats. 961; Venezuela, 
1860, 12 U. S. Stats. 1158; The Dominican Republic, 1867, 15 U. 
S. Stats. 488; Belgium, 1868, 16 U. S. Stats. 761. The Consular 
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Convention with France of 1853, 10 U. S. Stats. 996, contains very 
full and explicit provisions on this subject. It declares that 
“the respective consuls general, consuls, vice-consuls, or consular 
agents, shall have exclusive charge of the internal order of the 
merchant vessels of their nation, and shall alone take cognizance 
of differences which may arise, either at sea or in port, between 
the captain, officers, and crew, without exception, particularly in 
reference to the adjustment of wages and the execution of con- 
tracts. The local authorities shall not, on any pretext, interfere in 
these differences, but shall lend forcible aid to the consuls, when 
they may ask it, to arrest and imprison all persons composing the 
crew whom they may deem necessary to confine. Those persons 
shall be arrested at the sole request of the consuls, addressed in 
writing to the local authority, and supported by an official extract 
from the register of the ship or the list of the crew, and shall be 
held, during the whole time of their stay-in the port, at the disposal 
of the consuls. Their release shall be granted at the mere request 
of the consuls, made in writing. The expenses of the arrest and 
detention of those persons shall be paid by the consuls.” 

In 1864, an act of Congress was passed to provide for the exe- 
eution of such treaties. 13 U.S. Stats. 121. 

The construction of the treaty with Sweden was before the 
Superior Court of the city of New York in 1846, where a Swede, 
who had shipped in New York on board of a Swedish vessel, sued 
for his wages. The court held that the treaty took away all right 
of action in the courts of this country.!. Judge Woodruff has 
also recently decided that the treaty with Prussia has the effect to 
take away from Prussian seamen the right to proceed here against 
the vessel in rem? 

Treaties with other nations provide that the consuls shall have 
all the privileges granted to consuls of the most favored nations. 
Spain, 1795, 8 U. S. Stats. 150; Tripoli, 1796, 8 U. S. Stats. 155; 
Central America, 1825, 8 U. S. Stats. 334; Denmark, 1826, 8 U. 
S. Stats. 342; Brazil, 1828, 8 U.S. Stats. 396; Austria, 1829, 8 
U. S. Stats. 400; Mexico, 1831,8 U. 8. Stats. 422; Venezuela, 
1836, 8 U.S. Stats. 480 ; Heuador, 1839, 8 U.S. Stats. 547; San 
Salvador, 1850, 10 U.S. Stats. 897; Madagascar, 1867, 15 U.S. 


1 Norberg v. Hillgreu, 5 N. Y. Legal Obs. 177. 
? The Elwine Kreplin, 9 Blatchf. C. C. 438. 
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Stats. 492. The treaties with Belgium of 1845, 8 U. S. Stats. 
612, and of 1858, 12 U. S. Stats. 1047, provide that ‘the consuls 
and vice-consuls of the United States in the ports of Belgium, and 
reciprocally the consuls and vice-consuls of Belgium in the ports 
of the United States, shall continue to enjoy all the privileges, pro- 
tection, and assistance usually granted to them, and which may be 
necessary for the proper discharge of their functions.” 

Whether such treaties exclude the jurisdiction of the courts of 
this country is doubtful. Judge Peters, in an early case, held 
that such a construction was a matter of “ too serious import to be 
rested on implication alone.” } 

So, too, treaties exist with most foreign nations by which 
deserters from such vessels may be arrested and delivered up to 
the consuls of their respective nations. The general provision is 
that an application shall be made in writing by the consul or vice- 
consul to the courts, judges, and officers competent, “ proving by 
an exhibition of the registers of the vessel, or ship’s roll, or other 
official documents, that those men were part of the said crews ; 
and on this demand, so proved (saving, however, where the con- 
trary is proved), the delivery shall not be refused.” 

France, 1822, 8 U. S. Stats. 280; 1853,10 U. S. Stats. 996; 
Colombia, 1824, 8 U. S. Stats. 318; Sweden, 1827, 8 U. S. Stats. 
352; Prussia, 1828, 8 U. S. Stats. 382; Hanseatic Republics, 
1828, 8 U. S. Stats. 387 ; Russia, 1832, 8 U. S. Stats. 448; Peru, 
1836, 8 U. S. Stats. 494; Greece, 1837, 8 U. S. Stats. 504; Sar- 
dinia, 1838, 8 U. S. Stats. 520; Netherlands, 1839, 8 U. 8. Stats. 
524; 1855, 10 U.S. Stats. 1154; Hanover, 1840, 8 U. S. Stats. 
556; Portugal, 1840, 8 U. S. Stats. 566; Belyium, 1845, 8 U.S. 
Stats. 612; 1858, 12 U.S. Stats. 1048 ; 1868, 16 U.S. Stats. 761; 
Guatemala, 1849, 10 U. 8. Stats. 887; New Granada, 1850, 10 
U. S. Stats. 904; Peru, 1851, 10 U. S. Stats. 944; Bolivia, 1858, 
12 U. S. Stats. 1020; Venezuela, 1860, 12 U. S. Stats. 1158; 
Dominican Republic, 1867, 15 U. Stats. 488; Italy, 1868, 15 
U.S. Stats. 611. 

Provision was made by act of Congress of 1829, ch. 41, 4 U.S. 
Stats. 859, for carrying the provisions of such treaties into effect. 
Under it application may be made to “ any court, judge, justice, or. 
other magistrate.” It was decided in the case of In re Bruni? 


1 The St. Oloff, 2 Pet. Adm. 438. 2 1 Barb. 187. 
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that state officers cannot act under this statute; but it has been 
suggested in 2 Parsons on Shipping and Admiralty, 102, that the 
true rule seems to be that although the federal government has 
no power to impose on a state officer, as such, any duty whatever, 
and compel him to perform it, yet it may authorize him to perform 
a particular duty, which, if not forbidden to do by the state gov- 
ernment, he may then legally perform. And the case of Kentucky 
v. Dennison is cited. This view is adopted by Judge Woodruff in 
The Elwine Kreplin? By the act of 1855, ch. 123, 10 U. S. Stats. 
614, United States commissioners have the power to act in sucha 
case. 

It seems then very clear on principle and authority that the 
courts of this country cannot exercise jurisdiction where it is pro- 
vided by treaty that the consul shall act as sole arbitrator or judge, 
except so far as they may be required by the treaty to carry into 
effect the decision of the consul. The more difficult question re- 
mains whether our courts, in the absence of such a treaty, are bound 
to exercise jurisdiction over a suit, either for wages or for an assault 
committed, where the parties are both foreigners, and the contract 
was made in a foreign country, or the tort committed on a foreign 
ship. This question is one of great practical importance. 

Foreign ships are constantly arriving in this country with sea- 
men on board shipped under contracts made or purporting to be 
made according to the law of the home port of the vessel. It isa 
well known fact that the rate of wages in foreign countries is 
much lower than that obtaining here, and the seamen are conse- 
quently under a strong temptation to leave their vessels. This 
they do, and suits are brought for their wages in our courts. The 
defence is that they have forfeited their wages by desertion, and 
the replication is that the articles state the voyage so indefinitely 
that they are of no binding effect. If jurisdiction is taken, the 
question of the validity of the articles has to be determined by 
the foreign law, and foreign statutes have to be construed with the 
aid of such light as the court can obtain from the reports of 
cases decided in the foreign country, if any are accessible, and if 
not, on the presumption that, in the absence of evidence to the 
contrary, the foreign law is the same as ours. That a decision 
under such circumstances is likely to be unsatisfactory is obvious ; 


1 24 How. 107, 108. 2 9 Blatchf. C. C. 438, 446. 
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and numerous instances might be pointed out where the courts 
have erred in their interpretation of the foreign law. Still, if 
the plaintiff has the power to bring suit as a matter of right, the 
court is under the necessity of construing the foreign law with 
the best light that it can obtain. 

If, however, the court has any discretion, it may entertain juris 
diction of the suit where justice obviously demands that this should 
be done, or it may leave the parties to determine their rights by 
proceedings in the home tribunals. 

So far as the admiralty courts of England and of this country 
are concerned, the law is now well settled in respect to the con- 
tract of seamen. In Zhe Nina, the case came before the Privy 
Council, on appeal from the High Court of Admiralty,? and the 
facts were as follows: The plaintiff, a British subject, shipped as 
mate on board a Portuguese vessel at Havana for a voyage to 
Greenock. By the shipping articles he agreed to be bound by 
the Portuguese law, and it appeared in evidence that by this 
law, in case of any difference between the seamen and the captain, 
the case should be determined by the Portuguese consul residing 
in the country where the ship is arrested. On the arrival of the 
ship at Greenock, the plaintiff left the vessel and received the 
wages due him, but he claimed a considerable sum in addition, 
on account, as he alleged, of disbursements made by him, wages, 
and compensation, which the master refused to pay. He there- 
upon brought suit in admiralty, and arrested the vessel. The 
court held: 1. That the admiralty had undoubted jurisdiction 
in a claim for wages by seamen for service on board a foreign 
vessel. 2. That it was bound, before exercising its jurisdiction, 
to send notice of the case to the consul of the state to which 
the vessel belongs. 38. That if the foreign consul intervenes 
and protests, the protest does not operate ipso facto as an 
absolute bar to the prosecution of the suit, but that it then be- 
comes the duty of the court to determine, according to its discre- 
tion judicially exercised, whether, having regard to the reasons 
advanced by the consul, and the answers to them offered on the 
part of the plaintiff, it is fit and proper that the suit should 
proceed or be stayed. 4. That the plaintiff having agreed to refer 
such matters to the decision of the consul, this was sufficient 


1 Law Rep. 2 P. C. 38. 2 Law Rep. 2 Adm. 44. 
VOL. VII, 28 
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ground to induce the judge of the Admiralty Court to come to the 
conclusion that, in the proper exercise of his discretion, the suit 
should not be proceeded with. 

The second position taken by the court needs some explanation. 
In The Golubchick it was urged that the court had no juris- 
diction save by consent of the accredited representative of the 
nation to which the vessel belongs. Dr. Lushington, however, 
held that the court must possess original jurisdiction over the 
subject-matter, or it could have none at all, “for the consent 
of a foreign consul or minister never could confer a jurisdiction 
upon a British court of judicature.” At the same time he held that 
the exercise of this jurisdiction was discretionary, and that if the 
consent of the representative of the government was withheld, 
upon reasonable grounds being shown, the court might decline to 
exercise its authority. The registrar was then directed to write to 
the consul, stating that the suit had been commenced, and request- 
ing him to make such a representation to the court as he should 
think fit on the subject. The learned judge also stated that he 
wished it to be understood that, in all future cases of this sort, it 
must be held to be indispensable that notice of the intended pro- 
ceedings should be given, in the first instance, to the representative 
of the foreign government. After this an admiralty rule was 
passed, in 1859, providing that “in a wages cause against a 
foreign vessel, notiee of the institution of the cause shall be given 
to the consul of the state to which the vessel belongs, if there be 
one resident in London.” In 1861, the Admiralty Court Act? 
was passed, enacting that “the High Court of Admiralty shall 
have jurisdiction over any claim by a seaman of any ship for 
wages earned by him on board the ship, whether the same be 
due under a special contract or otherwise, and also over any 
claim by the master of any ship for wages earned by him on 
board the ship, and for disbursements made by him on account of 
the ship.” It was argued in The Nina that this statute had the 
effect of abolishing the practice enjoined by the admiralty rule ; 
but the court held that the statute was perfectly consistent with 
the rule. 

Another point of importance decided in The Nina was that the 
plaintiff, for the purposes of the suit, was to be considered as a sub- 


11 W. Rob. 143. 2 24 Vict. ch. 10. 
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ject of the power to which the ship belonged. This was also 
decided in the case of The Golubchick 

The admiralty courts of this country have always asserted 
their jurisdiction over suits between foreigners, but have also 
declared that the question of granting relief was one of sound 
judicial discretion in every case. 

The rule is well stated by Mr. Justice Grier, in Gonzales v. 
Minor? “A court of admiralty has jurisdiction in suits for 
wages, promoted by foreign seamen against foreign vessels, as 
questions of general maritime law. But the exercise of such 
jurisdiction is discretionary with the court, and to be permitted 
or withheld according to circumstances. The express consent of 
the foreign minister or consul is not essentially necessary to 
found such jurisdiction. Nevertheless, the exercise of it is rather 
a matter of comity than of duty. Whether it ought ever to be 
exercised against the remonstrance of the representatives of such 
foreign nation, we need not inquire; as we cannot foresee all 
possible cases, and that question is not before us. But when the 
court does entertain such cases without the request of the repre- 
sentative of the government, they will require the libellants to 
exhibit such a case of peculiar hardship, injustice, or injury, likely 
to be suffered without such interference, as would raise the pre- 
sumption of a request, because it is in fact conferring a favor on 
such foreign state.” And in The Brig Bloomer,t Judge Sprague 
said that, in the case of a libel by a foreign seaman against his 
vessel, the usual course was to direct the clerk to inform the — 
consul of the government of the pendency of the suit, that he 
might take such notice of it as he might think fit; and that, 
unless there were strong circumstances in the case, the court 
would not proceed in rem against a foreign vessel, without the 
assent of the commercial representative here of the country to 
which she belonged. 

In The Becherdass Ambaidass,® the law on this subject is 
admirably reviewed by Judge Lowell, and it was held that in 
the discretionary power of the court a libel brought against a 
British ship for wages, by sailors shipped for a voyage ending 
in a home port, would not be entertained against the protest 


1 1 W. Rob. 148, 150. 2 2 Wall. Jr. 348, 353. 
3 See also Taylor v. Carryl, 20 How. 583, 611, per Taney, C. J. 
4 U.S. D. C. Mass., March, 1859. 5 1 Lowell, 569; 6 Am. Law Rev. 74. 
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of the British consul, in the absence of special circumstances, 
such as a clear deviation from the voyage described in the articles, 
cruelty, or the breaking up of the voyage, although the court 
might doubt the validity of the articles.! 

Inasmuch as the protest of the consul is only regarded in the 
exercise of the discretionary power of the court, and not as 
affecting its jurisdiction, it follows that the court may overrule it 
and determine the case on its merits.” 

The practice of notifying the representative of a foreign nation 
seems to be confined, both in England and in this country, to con- 
troversies in which seamen of a foreign vessel are suitors. In 
other cases such as salvage and bottomry, and, indeed, contracts 
of affreightment, our admiralty courts have undoubted jurisdic- 
tion, which they exercise or not, as they deem best. Salvage and 
bottomry are deemed to be questions of the jus gentiwm, and 
jurisdiction should generally be exercised as a matter of comity.’ 
In The Maggie Hammond,‘ jurisdiction was maintained in a case 
of a contract of affreightment made in Scotland. The vessel was 
a British ship, and the goods were to be delivered to British sub- 
jects, residents of Montreal, Canada. But even in such cases the 
admiralty courts may decline to exercise jurisdiction. In one 


ease, that of salvage of British goods by a British vessel, Judge 
Betts declined to exercise jurisdiction, and stated the principle 
thus: “The question to be considered is, whether, in this case, 
the rights of parties would be best promoted by retaining the case 


1 Judge Lowell stated in this case that the description of the voyage was too 
vague, if this question was to be determined by our statutes, and that so far as 
the decisions of the High Court of Admiralty had been reported, they seemed to 
agree very nearly with the American cases. The British consul stated that the 
articles were in a usual form approved and used in the government shipping offices, 
and Judge Lowell said, that the consul’s opinion of the law must have some weight, 
“because he is in a position to know and act upon it often.” In Roberts v. Knights, 7 
Allen, 449, the articles were held to be void, on the authority of The Westmoreland, 1 
W. Rob. 216, which was a case decided under another statute, somewhat similar in 
its provisions. We do not propose to discuss the correctness of the decision in Roberts 
vy. Knights on this point, but state that we have had occasion to examine a great many 
shipping articles of British vessels, since this decision was made, and have found them 
without exception as indefinite as those in Roberts v. Knights. See also The Triumph, 
6 Irish Jur. x. s. 381. 

2 The St. Oloff, 2 Pet. Adm. 428; Patch v. Marshall, 1 Curtis, C. C. 452. 

3 The Two Friends, 1 Rob. Adm. 271, 278; The Gratitudine, 3 Rob. Adm. 240; 
The Jerusalem, 2 Gallis. 191. 

4 9 Wall. 435. 
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and disposing of the subject here, or by remitting it to the home 
court of the salvors and claimants.” } 

We have not attempted to make an exhaustive collection of the 
authorities bearing upon the general question, or to state the 
various circumstances which have induced the courts to entertain 
such suits, or to decline to do so. Our main object has been to 
show that the admiralty courts have always maintained that they 
had jurisdiction over suits between foreigners where the subject- 
matter was one of a maritime nature, and also that the exercise 
of this jurisdiction was entirely discretionary with the courts. 

The next question is, whether courts of law have any discretion 
in exercising their jurisdiction in such a case. 

That they have such a discretion seems to have been assumed in 
England, in an early case.2 This was an action brought by a 
Dutch seaman against the master of a Dutch ship, for wages. The 
plaintiff entered on board the ship at Rotterdam, on a voyage from 
thence to Barcelona, and back again from Barcelona to Rotterdam. 
On the return voyage the ship was stopped by an English man-of- 
war and brought into port, where she was detained a considerable 
time, and was afterwards sold. The defendant relied on an agree- 
ment in the articles to the effect that none of the seamen should 
sue the master in foreign countries. Lord Chief Justice Eyre said: 
“ Although no persons in this country can by an agreement between 
themselves exclude themselves from the jurisdiction of the king’s 
courts, and though it must be admitted that contracts are transi- 
tory, and that a personal action follows the person, and that the 
contract in question is of such a nature as to be agreeable to our 
laws, yet when the parties, who are foreigners, bind themselves 
in their own country not to sue in any other, and when by suing 
here they put the defendant under an intolerable hardship, I think 
we ought to look into the contract, in order to see what effect it 
would have, and how it could be enforced in the country where it 
was made, that we may not do any thing here unjust or contrary 
to the laws of that country.” He then considered the contract 
good, according to the laws of Holland, and concludes: “ It seems 
therefore to me more reasonable to send the parties to their own 
country, there to pursue their remedy.” 

In New York, the law is well settled, that although the courts 


1 One Hundred and Ninety-four Shawls, Abbott, Adm. 817. 
2 Gienar v. Meyer, 2 H. Bl. 608. 
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have jurisdiction over suits between foreigners who are temporarily 
in the state, they are not bound to exercise it. Thus, in Gardner 
v. Thomas, which was an action to recover damages for am assault 
and battery committed on the high seas by the master of a British 
vessel upon a mariner of the vessel, it was held that the court had 
jurisdiction, but was not bound to exercise it, and the suit was 
dismissed. So in Johnson v. Dalton,? where in a similar case the 
jurisdiction was exercised on the ground that the master had 
discharged the seaman in this country, the general rule was 
fully recognized: “Our courts may take cognizance of torts com- 
mitted on the high seas on board a foreign vessel, where both 
parties are foreigners; but on principles of ‘comity, as well as to 
prevent the frequent and serious injuries that would result, they 
have exercised a sound discretion in entertaining jurisdiction or 
not, according to circumstances. The manifest inconvenience of 
allowing seamen, at an intermediate port, and before the voyage 
was ended, to harass the master by suits, has induced our courts 
to decline interference in ordinary cases, and leave the parties to 
seek redress in the courts of their own country.” And in Olzen 
v. Schierenberg which was an action for an assault brought by a 
seaman on a Bremen ship against the master, the rule is stated 
thus: “ It is discretionary with the courts of this country whether 
they will or not exercise jurisdiction to enforce contracts or redress 
wrongs arising between foreign seamen and the masters of foreign 
vessels, especially when the act complained of occurred upon the 
high seas, and more especially where the seaman by his con- 
tract has elected and fixed upon the tribunal to which he is to 
resort for the redress of his wrongs. This is the course pursued 
by the admiralty tribunals of the United States 

courts clothed with their comprehensive jurisdiction, and which 
are especially watchful over the interests of mariners, pursue this 
course, state tribunals should not be expected to go beyond 
them.” 

To these authorities is opposed the case of Roberts v. Knights,! 
decided by the Supreme Court of Massachusetts in 1863. The| 
facts of the case were as follows: Suit was brought for wages in 
the police court of Boston by the plaintiff, a British seaman, against 
the master of a British vessel, who was also a British subject. The 


1 14 Johns. 134. 2 1 Cowen, 543. 
3 8 Daly, 100. * 7 Allen, 449. 
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defendant objected that the court had no jurisdiction, and a hear- 
ing was thereupon had upon all the questions involved, and the | 
ease was dismissed, and the plaintiff appealed to the Superior 
Court. Here it appeared that the plaintiff left the vessel without 
the master’s consent, and that he was entered as a deserter. The 
British consul certified upon the articles that he had inquired into 
the matter, and found the allegation to be true. He did not 
request the courts of Massachusetts to take cognizance of the case, 
but it does not appear that he objected. The case finds that if the 
master had discharged the seaman in Boston, a certain amount of 
wages would have been due. The plaintiff claimed that he was 
entitled to his discharge, because the shipping articles described the 
voyage in too indefinite a manner. Judgment was ordered for the 
defendant, and the plaintiff appealed to the Supreme Court. The 
defendant there contended that it was a matter for the discretion 
of the police court whether it should take jurisdiction, and that its 
decision was final; and that if the decision of the court was not 
final, its judgment should be confirmed, 1. Because the case raises 
questions of a maritime nature, and affects our relations with 
foreign countries ; and the United States admiralty courts, whose 
peculiar province it is to look after these matters, and not a state 
court, should take jurisdiction. 2. Because no request had been 
made by the British consul, or any British minister, to have the 
court take jurisdiction, and in the absence of such request, a 
peculiar case of hardship, injustice, or injury must be shown, of 
which there is no evidence here. 8. Because, by the Merchant 
Shipping Act,! no seaman engaged for a voyage to terminate in the 
United Kingdom can sue for wages in any court abroad, except in 
cases of discharge or of danger of life. Reference was also made 
under the first-point to some of the cases decided by the admiralty 
courts. 

The opinion of the court in favor of the plaintiff was delivered 
by Chapman, J., who stated the question presented to be “ whether 
our courts are bound to take jurisdiction of this case, both the 
parties being aliens and having only a transient residence within 
the commonwealth.” The provision of the General Statutes, which. 
provides that if neither party lives in the state, a transitory action 
may be brought in any county, was considered as not throwing 


117 & 18 Vict. ch. 104, § 190. 
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much light upon the question. The learned judge then treats 
the question as one of international law, and cites Vattel,! 
and 2 Kent’s Com. 64, in favor of the right of a foreigner 
to sue. He also refers to the colonial legislation as establishing 
our municipal law the same way at a very early date. It is then 
declared that “the courts of the United States have not juris- 
diction where both parties are aliens, because this is not one of 
the enumerated cases in which jurisdiction is given to them ;” 
and Barrell vy. Benjamin, Turner v. Bank of North America} 
and Hodgson v. Bowerbank; are cited, and this part of the opinion 
is concluded by saying: ‘ On the whole, it is consonant to natural 
right and justice that the courts of every civilized country should 
be open to hear the causes of all parties who may be resident for 
the time being within its limits.” The argument based on the 
Merchant Shipping Act is dismissed by saying that this act can- 
not affect the question of jurisdiction, “ which, on the motion to 
dismiss, is the only question to be considered.” The case was 
then gone into on the merits, and the shipping articles were held to 
be so indefinite that the plaintiff was entitled to his discharge. 
With all due respect for the opinion of the court, it seems to us 
that the question whether the court had jurisdiction was confounded 
with the question whether, if it had jurisdiction, the plaintiff had 
the right to demand that the court should exercise it. If the only 
question to be considered was the question of jurisdiction, then the 
answer to the argument based on the provisions of the Merchant 
Shipping Act would be conclusive; but the case presented was 
this: Two persons make a contract in a foreign country. The law 
of that country declares that no action on such a contract except 
in certain cases shall be brought in a foreign country. Here is an 
express declaration of the wish, at least, of the government of the 
foreign country in the matter, and this is much stronger than the 
protest of the representative of the nation, to which so much 
respect has been paid by the admiralty courts of England and the 
United States. No reason is pointed out why there should be any 
distinction in this respect between a proceeding in admiralty and 
one at common law ; unless, indeed, such interpretation be given 
to the passage which we have cited, declaring that the courts of 
the United States have not jurisdiction where both parties are 


1 B. 2, ch. 8, § 103. 2 15 Mass. 354. 
9 4 Dall. 11. 4 5 Cranch, 303. 
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aliens. If this passage does not refer to the admiralty decisions it 
has no relevancy to the case ; and the only inference is that the 
learned judge supposed that the admiralty courts dismissed such 
cases because they had not jurisdiction over them, thus confounding 
the jurisdiction of the admiralty with that of the circuit courts of 
the United States, sitting at common law and in equity. We 
regret to suppose that such a mistake could be made by a judge of 
the Supreme Court of Massachusetts ; but, unless such was the case, 
it is difficult to understand why the admiralty cases were not 
referred to, and what the language used had to do with the case. 
Nor are we able to understand how the other judges could have 
concurred in this remarkable view of the jurisdiction of the 
admiralty courts. If the admiralty cases cited had been exam- 
ined, it would have been found that courts of admiralty have 
always asserted that they had jurisdiction over suits between 
foreigners, and that this jurisdiction was exercised or not in the 
discretion of the court as a matter of comity. The statement 
that the United States courts have not jurisdiction in suits between 
aliens is therefore not true so far as it applies to these courts when 
sitting in admiralty; nor is it true in regard to the original juris- 
diction of the district courts in suits against consuls of foreign 
nations.} 

If the court meant to decide that in all cases where they have 
jurisdiction at law over the parties, they have no discretion, but 
are bound to exercise it, their decision is contrary to the explana- 
tion given by Chief Justice Parker of the case of Robertson v. 
Kerr? where a suit by one alien against another on a contract 
made in their own country was dismissed. Speaking of this case 
in Barrell v. Benjamin, the learned Chief Justice said: * It can- 
not be inferred from this decision that if the defendant had been 
found within the jurisdiction of the court, and arrested, the suit 
would have been dismissed. It might well have been thought 
that the mere circumstance of property being found here did not 
give the court jurisdiction over the person of a foreigner, in a suit 
of another foreigner against him ; or perhaps that the court might 
entertain jurisdiction or not, at their discretion, as seems to have 


1 Lorway v. Lousada, 1 Lowell, 77, is an instance of such a suit by an alien against 
the consul of his nation. 
2 3 Mass. 25, note. 3 15 Mass. 356. 
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been the opinion of the Supreme Court of the United States in the 
case of Mason v. Ship Blaireau.” } 

The statutes of Massachusetts make no distinction between a suit 
at law and one in equity, so far as jurisdiction over the parties is 
concerned ; and if a foreigner has an unqualified right to sue another 
foreigner at law, it would seem that he had the same right in equity. 
But in Smith v. Mutual Life Ins. Co. a bill in equity was brought 
by a citizen of Alabama against a corporation established under the 
laws of the state of New York, and doing business in Massachusetts, 
under a statute which provided that every foreign insurance com- 
pany, before doing business in the state, should, in writing, appoint 
a citizen thereof, resident therein, a general agent, upon whom all 
lawful processes against the company may be served with like effect 
as if the company existed in the state. The plaintiff sought to be 
restored to his rights under a policy issued by the defendants in 
New York, on his life, he having failed to pay the premiums 
required by the terms of the policy. The court declined to enter- 
tain jurisdiction, partly on the ground of discretion, as stated by 
Wells, J.: “ We regard it as within the province of this court, 
sitting as a court of equity, in its discretion, to decline to exercise 
jurisdiction in such cases ; referring parties to the tribunals of the 
state upon whose laws their relations and rights peculiarly depend, 
and where alone they can be effectually and properly adminis- 

tered.” 

As a question of international law, the authorities cited by Mr. 
Justice Chapman, while they support the proposition that the 
courts of a country have jurisdiction over foreigners who are 
within the country, certainly do not say that this jurisdiction is 
one which the courts cannot refuse to exercise. Kent merely says: 
“If they (foreigners) are guilty of any illegal act, or involved in 
disputes with our citizens, or with each other, they are amenable 
to the ordinary tribunals of the country.” Vattel states that for- 
eigners who come into a country are subject to its laws, and that 
they, by entering, tacitly agree to submit to these laws. He then 
adds: “In virtue of this submission, foreigners who commit faults 
are to be punished according to the laws of the country. The object 
of punishment is to cause the laws to be respected, and to main- 
tain order and safety. For the same reason, disputes that may 


1 2 Cranch, 264. 2 14 Allen, 336, 343, 
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arise between foreigners, or between a foreigner and a citizen, 
ought to be determined by the judge of the place, and according 

to the laws of the place.”” Does Vattel mean any thing more than 

that, so far as the safety and order of the country require, the 

courts will entertain jurisdiction ? May he not also have reference 

to such cases as are governed by the law of the place where the 

court is held, as he says that they ought to be decided according 

to the law of the place. This cannot apply to contracts made in 

a foreign country. Moreover, the context clearly shows that Vat- 

tel does not refer to the case of a foreigner suing another for- 

eigner on a contract made in their own country, where both are 

only temporarily in the country where suit is brought, for he says: . 
“It follows, from the same principle, that every defendant ought 

to be prosecuted before his own judge, who alone has a right to 

condemn him, and compel him to the performance.” He then 

defines the defendant’s judge to be “ the judge of the place where 

that defendant has his settled abode, or the judge of the place 

where the defendant is when any sudden difficulty arises.” 

In France, the courts have no jurisdiction over civil suits 
between foreigners, except in certain specified cases. Vattel may 
have intended merely to express his opinion that the courts ought 
to have such jurisdiction. Whatever may have been his meaning, 
we submit that neither he nor Kent distinctly lay down the rule 
that the courts have no discretion in the matter. 

The rule is stated by Wheaton thus: “It is the duty as well as 
the right of every nation to administer justice to its own citizens ; 
but there is no uniform and constant practice of nations, as to 
taking cognizance of controversies between foreigners. It may be 
assumed or declined, at the discretion of each state, guided by such 
motives as may influence its judicial policy.” ? 

In addition to the statement of Wheaton, that the right of a 
foreigner to sue in our courts is merely one of comity, the high 
authority of Mr. Webster may be cited. ‘The term ‘ comity’ is 
taken from the civil law. Vattel has no distinct chapter upon that 
head. But the doctrine is laid down by other authorities with 
sufficient distinctness, and in effect by him. It is, in general terms, 
that there are, between nations at peace with one another, rights, 
both national and individual, resulting from the comity or courtesy 


1 See Vattel, b. 2, ch. 8, § 108, edition of Pradier-Fodéré ; Wheaton, ut infra. 
2 Wheaton, Elements of International Law, part 2, ch. 2, div. 3, § 19. 
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due from one friendly nation to another. Among these is the 
right to sue in their courts respectively.” ! Moreover, as a question 
of international law, the treaties which we have cited in the first 
part of this article show that any interference with the seamen of 
one nation by another nation is regarded with great jealousy. 

As to the argument drawn from the colonial legislation of Mas- 
sachusetts, it would seem sufficient to say that that legislation is 
not now in force. The learned judge does not give us the lan- 
guage of the first act on the subject, passed in 1639, although this 
throws much light on the cause of this special legislation. In 1 
Records of Mass. Bay, 264, it appears that the special tribunal 
was appointed “for the more speedy despatch of all causes which 
shall concern strangers, who cannot stay to attend the ordinary 
courts of justice.” 

It would indeed have been grave irony to have cited this act as 
authority for a proceeding under which a master of a foreign ves- 
sel might be detained here in jail for several years, until his case 
could, in the ordinary course of events, be disposed of. 

We do not regard the case of Peabody v. Hamilton? as having 
any special bearing on this question, as the court did not consider 
that the question was before it on the pleadings. The plaintiff 
was an Englishman ; the defendant, a resident of the state of New 
York, who was served with process by summons while transiently 
in the state of Massachusetts. The court held that it had juris- 
diction ; and the opinion concludes with the sentence : “ But if there 
were any discretion in the court, as a court of law, in regard to 
the matter, either on the ground of general comity or of the 
nature of the controversy, the question is not presented upon a 
plea in abatement for insufficient or defective service of the writ.” 

The case of Roberts v. Knights seems, therefore, to be based on 
insufficient reasoning, and to be opposed to the authorities gen- 
erally ; and we trust that the court, if the question is again before 
it, will reconsider the point. 


1 6 Webster’s Works, 117. 2 106 Mass. 217. 
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In re ImpertaL Lanp Co. or MarserLues, Harris’s Case, 
L. R., 7 Ch. 587 (1872). 


Ix February, 1866, the Imperial Land Company of Marseilles published its 
circular, setting forth its objects and soliciting applications for shares. Harris 
filled up an application for shares in due form and sent it to the company, through 
a bank, on the fifth of the following March. The company allotted him shares, 
and sent him notice of the same through the post. There was some question 
as to whether the letter was posted March 15, or very early in the morning of 
March 16. 

It was received by Harris, in due course, on the seventeenth. Meanwhile, on 
the sixteenth, Harris had written and posted a letter withdrawing his application 
for shares. The secretary of the company replied that it was too late to with- 
draw, as the shares had been assigned, and Harris’s name was put upon the list 
of shareholders. There was some further correspondence between the parties, 
and on July 23, 1869, pending an order for winding up the company, Harris 
took out a summons for removing his name from the list of contributories. 
Malins, V. C., dismissed the case, holding the contract complete when the letter 
of notification was put into the post by the company. On appeal, the ruling of 
the Vice-Chancellor was sustained. 

Sir W. M. James, L. J.: I feel no doubt whatever as to the propriety of the 
judgment of the Vice-Chancellor in this case. Three grounds have been taken 
on behalf of the appellant. . . . The second ground is that on which the greater 
part of the argument has been addressed to us; that there was a letter posted in 
Dublin recalling the application for shares before the letter posted in London, 
containing the notice of the allotment, was received in Dublin; the letter of 
revocation not being, in the course of post, capable of arriving in London before 
the letter of allotment was actually posted by the company. Now it appears to 
me that the Vice-Chancellor’s decision is correct, and that the contract was com- 
pleted the moment the notice of allotment was committed to the post addressed 
to the address in Dublin which Mr. Harris himself had given. That decision 
seems to me to be entirely in accordance with a great number of cases in this 
court, and to be utterly undistinguishable, in principle or in fact, from Dunlop v. 
Higgins, a case which is binding upon us, and which every principle argued before 
us was discussed at length by the Lord Chancellor in giving judgment. He 
arrived at the conclusion that the posting of the letter of acceptance is the com- 
pletion of the contract ; that is to say, the moment one man has made an offer, 
and the other has done something binding himself to that offer, then the contract 
is complete, and neither party can afterwards escape from it. That is, in fact, 
the decision in Hebbs’ Case, though in that particular case a distinction was taken 
by the Master of the Rolls that the company chose to send the letter to their own 
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agent, which agent had not been authorized by the applicant to receive it on his 
behalf. Against this current of authority there is the case of British and Ameri- 
can Telegraph Company v. Colson, in which the Court of Exchequer, not disput- 
ing the authority of the previous decisions, because of course they could not 
dispute the authority of a case in the House of Lords, established a distinction 
which does not apply to this case at all. The court there held that although the 
posting of the letter, if the letter arrives, is a complete contract, yet if, from any 
cause, such as a failure of duty by the post-office, the letter never arrives at all, 
then there is a difference. 

It seems to me not necessary to express any opinion as to whether that distine- 
tion is sound or not, but that was the ground upon which the judge proceeded in 
that case. In this case, the letter did arrive, and having arrived, the contract 
was complete, and could not be revoked from the time when the letter was posted. 
It was completed in exactly the way which the appellant desired, that is to say, 
he gave his address in Dublin, and the company, according to the ordinary usage 
of mankind in those matters, returned their answer through the post. That is a 
complete contract. It does not signify what was the particular hour of arrival 
of the one letter or the other, or which was the first, the delivery in London 
or the delivery in Dublin. That appears to me wholly immaterial, because the 
contract was completed at the time when the letter of allotment was properly 
posted by the company. .. . 

I am of opinion, therefore, that the order of the Vice-Chancellor is right, that 
on all the grounds this appeal has failed, and must be dismissed with costs. 

Sir G. Metusu, L. J., delivered a concurring opinion. 


NOTE. 


The series of adjudications upon the subject of contract by post 
began with the case of Adams et al. v. Lindsell et al., decided in the 
King’s Bench in the year 1818.1 That was an action for non- 
delivery of a lot of wool. On the second of September, 1817, the 
defendants wrote from St. Ives to the plaintiffs, living in Broms- 
grove, Worcestershire, making an offer of a lot of wool on stated 
terms, one of which was contained in this phrase, “ receiving your 
answer in due course of post.’’ The letter was misdirected to 
Leicestershire, and, in consequence, was until 7 p.m. of Sept. 5 in 
reaching the plaintiffs. An acceptance was sent by return of 
post, and this acceptance reached the defendants on the ninth. 
Meanwhile, on the eighth, the wool had been sold to other parties. 
The defendants relied upon the case of Cooke v. Oxley.2 That 

11B. & Ald. 681. 


2 3 T. R. 653. Whatever may be determined as the time when a contract nego- 
tiated by mail is completed, it is conceived that the case of Cook v. Oxley can have 
no bearing. It is not necessarily the case that time is allowed for the consideration 
of the offer after it is received in the case of contract inter absentes any more than in 
those inter presentes. If there is no express stipulation as to delay in accepting, the 
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case decided that an offer which in terms allows a certain time 
for acceptance may be withdrawn during that time before accept- 
ance. The argument of the defendants going on from that case 
was that there could be no binding contract until the acceptance 
was received, and not even then unless the offerers had remained 
in the same mind ; that the sale of the wool to other parties showed 
a withdrawal of the offer, and hence there was at no time a simul- 
taneous concurrence of wills necessary to a contract. The court, 
however, held otherwise, saying the defendants must be considered 
as making, during every instant the letter was travelling, the same 
identical offer to the plaintiffs, and then the contract was completed 
by the acceptance of it by the latter. If the defendants were not 
bound by their offer when accepted by the plaintiffs till the answer 
was received, then the plaintiffs ought not to be bound till after 
they had received the notification that the defendants had received 
their answer and assented to it, and so it might go on ad infinitum. 
If that were so, no contract could ever be completed by the post. 
Four years later the same general question arose in the Supreme 
Court of Massachusetts, and the conclusion arrived at was directly 
opposed to that reached in the preceding case.’ In that case the 
defendants, on the first of January, 1821, wrote to the plaintiff, who 
_lived in Kennebunk, offering to insure his brig Hesper, on stated 
terms. This letter reached the plaintiff January 3, and on that 
day he wrote and posted an acceptance. But on the second the 
defendants had written and despatched a letter revoking their offer 
and declining the risk. All the letters were duly received by the 
parties to whom they were addressed. The vessel was lost, and 
the question was whether a valid contract of insurance had been 
made by the correspondence between the parties. The case dif- 
fered from that of Adams vy. Lindsell in the circumstance that the 
letter revoking the offer was actually posted before the acceptance 
arrived, though after it had been despatched, while in Adams v. 
Lindsell there was no evidence of a disposition to revoke the offer 
until after the time when the acceptance should have been received. 
This difference did not, according to the reasoning adopted by the 
court, affect the legal aspect of the case, and the two decisions have 


acceptance must be made in all cases within a reasonable time after reception of the 

offer. Whether the doctrine of Cook v. Oxley is tenable, when there is an express stip- 
ulation for delay, it is not pertinent to discuss here. 

1 M’Culloch v. The Eagle Ins. Co., 1 Pick. 278. 
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been held to be diametrically opposed to each other, the one holding 
the contract to be complete when the acceptance is posted, and the 
other holding the negotiations to be open until the receipt of the 
acceptance by the offerer. Adams vy. Lindsell was not known to 
the court, and in his opinion, Chief Justice Parker disregarded the 
considerations of convenience and necessity which governed the 
court in that case, and decided the question upon the strict princi- 
ples that seemed to him to underlie the law of contracts. 


The offer did not bind the plaintiff until it was accepted, and it could not 
be accepted to the knowledge of the defendants until the letter announcing 
the acceptance was received, or, at most, until the regular time for its arrival 
by mail had elapsed. 


The apparent conflict inaugurated by these cases was continued 
by two cases decided simultaneously in 1830, one in the Court for 
the Correction of Errors, in New York,! and the other in the Court 
of Sessions, in Scotland.2. In the New York case, Mactier and Frith 
were joint owners of a cargo of brandy which had been shipped on 
their account in France for the port of New York. Frith lived in 
Santo Domingo, and Mactier in New York. Frith, while the cargo 
was supposed to be at sea, wrote to Mactier, proposing that the 
latter should take the adventure solely on his own account. While 
the offer remained open, and after the cargo had arrived, Mactier 
wrote to Frith that he had decided to accept the offer, and take the 
brandy on his own account. After the letter of acceptance was 
mailed, but before its arrival, Mactier died. The question was 
whether there was a contract concluded before Mactier’s death, 
and the court held that there was, adopting the principle laid down 
in Adams v. Lindsell, that the contract was completed when the 
letter of acceptance was put into the post. The doctrine of 
M Culloch v. The Eagle Insurance Co., that knowledge of the 
acceptance on the part of the offerer is essential to the consum- 
mation of the contract, was expressly rejected.® 

The Scotch case before referred to‘ introduced a new element 


1 Mactier’s Adm’rs v. Frith, 6 Wend. 103. 

2 Countess of Dunmore y. Alexander, 9 S. & D. 190. 

3 The Chancellor, in the previous trial from which this was an appeal, gave his 
approval of the rule laid down in the Massachusetts case. ‘‘To make a valid con- 
tract, it is not only necessary that the minds of the contracting parties should meet 
on the subject of the contract, but they must communicate that fact to each other, 
so that both parties may know that their minds do meet.” ss. c. 1 Paige, 439. 

* Countess of Dunmore v. Alexander, 9 8. & 1D. 190. 
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into the question under discussion in the circumstance that an 
acceptance and a refusal of the offer were delivered to the offerer 
at the same time, though in different missives. On the fifth of 
November the Countess of Dunmore wrote to Lady Agnew, re- 
questing that “she would have the goodness to engage Betty 
Alexander for her,’ and stating certain terms, which were those 
Alexander had previously offered to accept. Lady Agnew for- 
warded this letter to Alexander by mail. On the sixth the countess 
sent another letter to Lady Agnew, declining to accept Alexander's 
offer. This letter was deposited in the post-office in season to go 
by the same mail that took the acceptance, and both letters were 
put into Alexander’s hands at the same moment. The Sheriff 
Substitute found upon these facts that there was a contract com- 
pleted the moment the acceptance was manifested by being put 
into the post, and he accordingly declared for the pursuer, 
Alexander. But the Court of Sessions reversed the decree on 
the ground that Lady Agnew was the agent of the countess and 
not of Alexander, that the acceptance was nothing till it was de- 
livered, and as the revocation reached the offerer at the same 
instant as the acceptance, the two neutralized each other, and no 
bargain resulted.! 

On the other hand, in the case of Brishan v. Boyd et al.,? decided 
in New York in 1832, the Chancellor said that when the plaintiff 
wrote the defendants proposing to take a lot of cotton on their 
joint account, and the defendants despatched an acceptance by post, 
and the cotton was burned after the acceptance was mailed but 
before its arrival, there was a valid contract from the moment the 
letter was transmitted to the plaintiff. 

In Averill v. Hedge} decided in 1838, the point determined was 
that in a mercantile transaction an acceptance posted forty-eight 
hours after receipt of an offer by mail, was not an acceptance 
within a reasonable time after the offer came to the knowledge of 
the offeree. The question under discussion did not therefore directly 
arise in the case, but the court took occasion, in the course of its 
opinion, to signify its approval of the principle laid down in M’ Cul- 
loch v. The Eagle Ins. Co.,‘ as opposed to that of Mactier v. Frith.’ 

1 Lord Craigie came to a different conclusion on the ground that Lady Agnew 
was acting in the capacity of broker or mandatory for both parties, — a theory which 
made it unnecessary for him to pass upon the question under discussion. 

2 4 Paige, 17. 3 12 Conn. 424. 4 1 Pick. 281. 


5 6 Wend. 106. 
VOL, VII. 29 
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The question next arose in the English Court of Chancery in 
1846.! The defendant had authorized his father to sell some land 
for him. On April 24, 1846, the father concluded a bargain with 
one Coates. On the twenty-third, however, the defendant had 
written and mailed an acceptance of an offer by the plaintiff Potter. 
It did not appear when that letter reached Potter, and the Vice- 
Chancellor, Sir James Wigram, was at first inclined to direct an 
inquiry as to what hour of the twenty-fourth the letter of the 
twenty-third was delivered to the plaintiff. But upon further con- 
sideration he thought it unnecessary to direct that inquiry. 


The delivery of the letter of the twenty-fourth was merely the completion 
of an act by which the vendor had bound himself on the twenty-third. If 
the vendor had died on the twenty-third, after posting the letter of that 
date, I can scarcely entertain a doubt but that the plaintiff would, in this 
court, have been the owner of the estate as against the heir of the vendor. 
But without carrying the point further, I think the vendor, when he put 
into the post-office the letter to the plaintiff of the twenty-third of April, 
did an act which, unless it was interrupted in its progress, concluded the 
contract between himself and the plaintiff. 


The next year we find the court in Pennsylvania giving its ap- 


proval obiter to the general doctrine laid down in Adams v. Lind- 
sell? and looking upon M’Culloch v. The Eagle Ins. Co! as an 
overruled case. So in an Admiralty case before Ware, J.,° 
judge, admitting the difficulty and intricacy of the question, and 
recognizing the conflict of the cases, gave his adhesion to the doc- 
trine of Adams v. Lindsell. So in a case in Georgia, about the 
same time,® it being necessary to determine when delivery of a doc- 
ument sent by post took place, the court held that putting into the 
post perfected the contract, the completion of which depended upon 
the delivery of the document in question. 

The next case in the order of time arose in the Scotch Court of 
Sessions, and was carried on appeal to the House of Lords.7 On the 
twenty-eighth of January, 1845, Dunlop, by mail, made an offer in 
terms to sell a lot of pig-iron. Higgins received the letter Jan- 
uary 30, and on the same day, but not by the first post, he wrote and 


1 Potter y. Sanders, 6 Hare, 1. 2 1B. & Ald. 681. 3 1 Pick. 281. 
4 The Hamilton vy. Lycoming Ins. Co., 5 Barr. 339. 

5 The Palo Alto, Daveis R. 348. 6 Levy v. Cohen, 4 Geo. 1. 

7 Dunlop v. Higgins, 1 H. of L. 381. 


t 

4 

XUM 


CONTRACT BY LETTER. 439 


posted a letter accepting the offer. By mistake he dated this letter 
January 31, and, through some delay in the post-office, it was not 
delivered till February 1, at 2 P.M. Meanwhile, Dunlop, not hear- 
ing from his offer as in course of post he should have heard on the 
thirty-first, entered into other arrangements, and on receipt of Hig- 
gins’ acceptance on February 1, he wrote to say that the answer came 
too late, and that there was no bargain. It was virtually admitted 
by Dunlop that he was bound to wait until the time when the 
acceptance ought in course of post to have arrived. He contended, 
however, that having waited till that time, he was absolved from 
any further responsibility arising from his offer, even admitting 
that it should prove that Higgins had dispatched an acceptance in 
due time by post; that the post-office was in some sort the special 
messenger of the acceptor for the transmission of the acceptance, 
and therefore the acceptor must take the consequences of his letter’s 
not arriving in time. But Lord Chancellor Cottenham held other- 
wise, on the ground that when the acceptor had put his acceptance 
into the post in due time, he had done all that was required of him, 
and for accidents happening at the post-office he was not responsi- 
ble. The Lord Chancellor referred to Adams v. Lindsell, adopting 
with approbation the considerations of necessity and convenience 
put forth by the court in that case, and adding, “‘ common sense 
tells us that transactions cannot go on without such a rule.” 

In substantial conformity with this decision in the House of Lords, 
was that of the United States Supreme Court in a case that came 
before it at about the same time.’ In that case the insurance com- 
pany, through its agent, offered by letter dated December 2, 1844, to 
insure Tayloe’s dwelling-house upon stated terms. This letter was 
misdirected, and did not reach Tayloe until the twentieth. Upon its 
receipt he immediately mailed an acceptance. This letter reached 
the agent on the thirty-first. Meanwhile, on the twenty-second, the 
buildings were destroyed by fire. The company claimed that it was 
not bound by the negotiation, since before the acceptance was com- 
municated to it the property had ceased to exist, and no contract of 
insurance having been completed, the company was not liable. In 
other words, that knowledge of the acceptance on the part of the of- 
ferer was essential to the completion of the contract, and that until 
the offerer had been notified of the acceptance, the offer might be 
withdrawn, and that, too, without notice to the acceptor of such 


1 Tayloe v. The Merchants’ Fire Ins. Co. of Baltimore, 9 How. 390. 
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withdrawal. But the court thought otherwise. Mr. Justice Nelson, 
delivering the judgment of the court, said : — 


We are of opinion that an offer under the circumstances stated is intended 
and is to be deemed a valid undertaking on the part of the company that 
they will be bound according to the terms tendered if an answer is trans- 
mitted in due course of mail accepting them; and that it cannot be with- 
drawn unless the withdrawal reaches the party to whom it is addressed 
before his letter of reply, announcing the acceptance, has been transmitted. 


The considerations adduced by the court were again, in this case, 
substantially those stated in Adams vy. Lindsell. 


If the contract is still open until the company is advised of an acceptance 
it follows, of course, that the acceptance may be repudiated at any time 
before the notice is received. . . . The fallacy of the argument, in our 
judgment, consists in the assumption that the contract cannot be con- 
summated without a knowledge on the part of the company that the offer 
has been accepted. But a little reflection will show that in all cases of 
contracts entered into between parties at a distance, by correspondence, it 
is impossible that both should have a knowledge of it the moment it 
becomes complete. 


The decision of the House of Lords in the case of Dunlop v. Hig- 
gins, seemed to settle the question in England, and accordingly 
we find the judge charging the jury at nisi prius, that if a letter 
accepting an offer was put into the post-office and lost through the 
negligence of the post-office authorities, the contract would never- 
theless be complete.? Precisely that rule was adopted in a case that 
arose in the New York Court of Appeals in 1854.3 An acceptance 
of an offer duly posted was lost out of the post-office, and never 
came to the possession of the offerers, and the latter did not know 
that their offer had been accepted for nearly a month after the 
letter of acceptance should have reached them. The court held, 
on the strength of Adams v. Lindsell and the concurring cases, 
that the contract was complete the moment the acceptance was 
duly posted, no matter what became of it afterwards. 

We come now to a case‘ very much like in its circumstances 
that of M’Culloch v. The Eagle Ins. Co.’ The facts, as reported 
to the Court of Sessions, were as follows: On November 26, 


11H. of L. 381. 2 Duncan v. Topham, 8 C. B. 225. 
3 Vassar v. Camp, 1 Kernan, 441. 4 Thomson v. James, 18 Dunlop, 1. 
5 1 Pick. 278. 
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1858, James wrote Thomson offering a certain price for a lot of 
land. December 1 Thomson replied by mail, accepting James’ 
offer. On the morning of the same day, James mailed a retraction 
of his offer of November 26. The letter of acceptance and the 
letter of retraction were delivered to the respective parties Decem- 
ber 2. In the interlocutor appealed from, the Lord Ordinary, 
Lord Curriehill, was of opinion that as the defender in his offer 
had not engaged to be bound for any specific time, he was at 
liberty to retract at any time before acceptance; that as Dunlop 
vy. Higgins had decided that posting an acceptance was deliv- 
ery thereof for the purposes of the completion of the contract, by 
the same token the posting of the retraction must be taken to be 
delivery thereof; and he therefore thought an inquiry ought to 
be instituted as to whether the retraction or the acceptance was 
posted first. But the pursuers maintained that the letter of re- 
traction was of no effect until actually delivered to the offeree ; and 
on that point they craved judgment. At the subsequent hearing 
the defender made additional averments, to the effect that the letter 
of recall was posted not only before the letter of acceptance was 
delivered but also before it was posted, and that the letter of recall 
was delivered before the letter of acceptance. It was contended that 
if either of these averments was established the case must be de- 
cided for the defender. Thus the whole question of contract, 
inter absentes, was brought before the court, both as to the power 
of revocation and as to the exact time when acceptance becomes 
effectual to complete the contract. The case was argued, and then 
set down for further argument on account of its acknowledged 
difficulty and intricacy. The arguments were very full on either 
side, and remarkable for ability and research. But although there 
was great learning displayed both by counsel and court in main- 
taining that the acceptance must be held to be final when it is 
posted, yet there was the same conviction that the case must be 
decided on grounds of necessity and convenience that we observe 
in all the cases since Adams vy. Lindsell. To the Anglo-Saxon 
mind the consideration that “ no contract could ever be safely pro- 
posed by letter if the acceptance must arrive before the contract is 
complete’ is sufficient, and all the metaphysics of the civilians 
and commentators can avail nothing. The court decided that the 
contract was completed by the posting of the acceptance, and that 
the recall of the offer, in order to avail, must have reached the 
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acceptor before the acceptance was posted. Lord Curriehill, how- 
ever, who pronounced the interlocutor under review, had changed 
his mind in consequence of the discussion, and while the rest of 
the court sustained his interlocutor, he stated, as his ultimate con- 
viction, that both the letter of recall and the letter of acceptance 
had no effect in law until delivery,— the posting had nothing to do 
with the question. 

In Townsend’s Case,! a letter assigning Townsend shares in a 
company was sent to a wrong address, through his neglect to give 
the proper address. Afterwards, another letter was sent correctly 
addressed. On the same day that the second letter was sent, 
Townsend sent a revocation of his offer to take shares. Sir R, 
Malins, V. C. held that as to the first letter, it was Townsend’s 
own fault that he did not get it; and as to the claim that the offer 
was withdrawn, it was held that he must show that the revocation 
was posted before the acceptance was sent, in order to have it 
avail him, and so on both grounds the decision was against 
Townsend. But the Vice-Chancellor said he considered it perfectly 
clear that “ to constitute a contract, or to take shares in a com- 
pany, there must be an application for the shares, and there must 
be an allotment, and communication of the allotment to the appli- 
cant. Further, the law seems to be, and I think reasonably so, 
that it is not sufficient that the letter should have been posted, but 
it must be received. That is settled by several cases.” And 
British and American Telegraph Company v. Colson? was cited 
with approval. In that case the letter, which was one of allotment 
of shares, did not reach the applicant, through a confusion in the 
numbering of the houses in his street, and he was held not liable. 
Lord Romilly held, in Reidpath’s Case,3 and in Finucane’s Case, 
that mere posting of the letter of allotment was not sufficient to 
complete the contract. If the letter did not arrive there was no 
bargain. “The law seems to be that it is not sufficient that the 
letter should be posted, but it should be received. It is so settled 
by several cases.” 

So in Hebbs’ Case,5 which was not one of contract by post, the 


1 In re Imperial Land Company of Marseilles, Townsend’s Case, L. R. 13 Eq. 148. 
21. R. 6 Ex. 108. 


3 In re Constantinople and Alexandria Hotels Company, Reidpath’s Case, L. R. 11 
Eq. 86. 

417 W. R. 813. 

5 In re National Savings Bank Association, Hebbs’ Case, L. R. 4 Eq. 9. 
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same judge gave it as his opinion that an offer does not bind the 
person who makes it until its acceptance has been communicated 
to him or his agent; and he accounted for Dunlop v. Higgins on 
the ground that the post-office is considered the agent of both 
parties. His remarks were, however, only obiter. 

Thus the cases stood when the court decided the case printed at 
the head of this note, in which the preceding case of British and 
American Telegraph Company v. Colson was disapproved of, and 
the old doctrine of Adams v. Lindsell reaffirmed. 

The civilians and commentators on the law of nature and of 
nations have found the question not free from difficulties; and 
while their discussions have generally taken a more philosophical 
or metaphysical turn than those in the common law, their con- 
clusions are scarcely more uniform or satisfactory. The question 
has arisen in considering what law ought to govern a contract 
concluded by letters written in places subject to different laws, the 
solution depending, of course, upon the determination of the point 
as to when the contract became complete. Some of the old 
writers of weighty name set aside the difficulty instead of solving 
it. Thus, Grotius thought that contracts entered into per litteras 
inter absentes were exempt from all laws but those of natural 
right. Grotius elsewhere gave a solution, however, in holding 
that in mutual contracts the acceptance must be known to the 
offerer before the contract is complete.? 

Hertius thought there were two jurisdictions of equal power 
which nullified each other and gave place to natural law.? 

Casaregis recognized the fact that the solution depends upon 
what is necessary to complete the contract. He comes to the 
conclusion that the contract is subject to the jurisdiction of the 
place where it is accepted, and not of that whence the offer em- 
anated. Thus, he says, if a merchant of Genoa writes to his corre- 


1 Talia enim pacta jure solo naturae reguntur. De Jure belli et pacis, lib. ii. 
e. 11, § 5. 

2 Illud queri solet an satis sit acceptationem fieri an vero etiam innotescere 
debeat promissori antequam promissio plenum effectum consequatur: et certum est 
utroque modo fieri posse promissionem ; aut hoc modo: Volo ut valeat si acceptetur; 
aut hoe modo: Volo ut valeat si acceptatum intellexero. Et in his quidem quae ad 
mutuam pertinent obligationem posterior sensus praesumitur. Lib. ii. c. 11, § 15. 

3 Tantum huc conferre locum mittentis, quantum contulit locus ipsius respon- 
dentis ut proinde solum jus naturae arbitriis suis se interponere debeat. Hertius, 
De Commeatu Litterarum, § 16 et seq. 
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spondent in Venice proposing a bargain, and the Venetian accept, 
it is in Venice and not in Genoa that the contract is made.’ Stru- 
vius? and the Cardinal de Luca? contribute to this doctrine, hold- 
ing with Casaregis that the acceptance completes the contract 
before it is known to the offerer. 

Upon the general question of whether the acceptance must be 
known to the offerer before the contract is complete, the authors 
are by no means agreed ; but the preponderance is vastly in favor 
of the affirmative of that proposition. 

Wolfius said with Grotius that the offerer might stipulate for 
either condition, but in speaking of the case of the death of one 
party to the contract, after acceptance and before communication 
thereof, he concluded that the contract was complete from the 
moment of acceptance, and hence was not defeated by the death.4 
Puffendorf disposes of the question by saying the offerer may 
stipulate for either condition. He does not say what the presump- 
tion is where no stipulation is made on the part of the offerer.5 
Heinnecius, after referring with disapproval to the distinction 
attempted by Grotius between mutual and unilateral contracts, 
asserts that knowledge of acceptance on the part of the offerer is 
always necessary, for in law not to be and not to appear lead to 


the same result.6 Many old authors cited by Merlin in arguendo, 
agree in holding that a letter of acceptance is effectual to complete 
the contract only when it reaches the offerer. And hence, if the 
acceptor die before the arrival of his letter there is no bargain. 


1 Ubi recipiuntur litterae aut nuntius, et sic ultimus consensus emptoris unitur 
cum illo praecedenti venditoris, quia fingitur medio litterarum aut nuntii esse Venetiis 
praesens ibique venditionem mercium cum Veneto concludere. Casaregis, Disc. 
179, n. let seq. 

2 Exercit. ad Pandect. Ex. 11. 3 De Credito, Disc. 51, n. 6. 

* Wolfius, Jus. Nat. par. iii., §§ 715, 716. 

5 De Jure Nat. et Gent., lib. iii. e. 6, § 15. 

6 “Semper requiritur, ut acceptatio mihi innotescat. Non esse et non apparere 
in jure pari passu ambulant.” Heinnecius, Praelect. in Grotium, lib. ii.c. 11, No. 15. 

7 Repert. de Juris., tit. Vente, § 1, art. 2, no. 11, dis. 

8 “ Epistola obligare non protest scribentem si is decedat antequam ad eum 
pervenerit cum quo erat contrahendum quia cum per mortem deficiat scribentis con- 
sensus non potest dici quod ejus scriptura loquatur.” Surdus, lib. i. Cons. 136. 

“Epistola seu scriptura quae mihi absenti a te dirigitur, um potest acceptari et 
ratificari per me, mortuo illo scribente seu illo qui scripturam ad me dirigebat.” 
Alexander, lib. v. Cons. 22, § 9. 

“ Si epistola a te missa mihi inscripta est te mortuo cum mihi traditur acceptari a 
me non potest.” Benvenuttus Straccha, De Abjecto, par. iii. § 8. 

“ Puto quod si antequam perveniat epistola morietur mittens vel efficiatur furiosus 
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Toullier follows the commentators, and holds that the acceptance 
is nothing until it is known, and that consequently an offer may 
be withdrawn at any time before the offerer has knowledge of the 
acceptance, unless he has expressly or tacitly consented to some 
other rule.!. He gives an instance where a letter containing an 
offer is sent January 1. On the fifth an acceptance is posted, on 
the eighth it arrives. Meanwhile, on the seventh, a revocation has 
been posted. The acceptance being still unknown, is the revoca- 
tion valid ? Without doubt it is, he says, in strictness of principle. 
Elle Vest sans doute dans la rigueur des principes. Nevertheless, 
he asks if one making an offer by letter may not be held tacitly to 
contract that he will not revoke it during a time sufficient for 
receiving a réply ? He thinks this more in conformity with equity 
at least.” 

Troplong, in his continuation of Toullier, comes to the same 
conclusion as his illustrious predecessor. A letter, he says, per- 
forms the office of spoken words ; and just as a word produces no 
effect until it strikes the ear of the person addressed, so a letter is 
a real and complete instrument of communication of thought only 
when it is read by the correspondent. I can revoke the promise 
made in a letter written and sent but not yet read by him to whom 


it is addressed, just as I am not bound by words spoken but not 
heard by the person with whom I am treating verbally. It is only 
necessary that the withdrawal should be made known to the 
offeree before the latter’s acceptance is known to the offerer.* 
The letter that you have written me, he continues, to accept my 


quod tunc non contrahatur obligatio per epistolam quia non durat voluntas nec 
intervenit consensus tune temporis.” Baldus, Dig. 1, Mandati; Bartolus, Dig. 4, de 
donationibus. 

1 Toullier, De Droit Civil Francais, tom. vi. liv. 3, tit. 8, chap. 2, § 29, n. 1. 
“Est il nécessaire que |’ acceptation soit connue du créancier? ... Celui qui a- 
fait les offres peut les révoquer jusqu’ au moment ou I’ acceptation lui est connue 
parce qu’une acceptation qui n ’est pas connue est en jurisprudence comme si elle n’ 
existait pas.” Toullier, De Droit Civil Francais, tom. vii. liv. 8, tit. 3, chap. 5, § 321, 
n. 3. 

2 There is such a provision in the Prussian Code, par. 1, tit. 5, § 96. 

3 “Tl ne suffit pas non plus que le consentement de celui qui propose persévére 
jusqu’au moment oi le correspondant lui écrit qu'il accepte. Car la réponse d’accep- 
tation de ce dernier n’est pour l’auteur de la proposition qu'un propositum in mente 
retentum, tant qu’il ne !’a pas recue ; il est donc & temps dédire, tant que la réponse con- 
tenant acceptation ne lui a pas été remise.” Troplong, Droit Civil Expliqué, De la 
Vente, tom. i. chap. 1, nos. 22-2 
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offer, contains for you no legal claim so long as it has not reached 
me. You can change your mind; you can retract by a letter that 
arrives before the first, or that arrives at the same time. There 
must be reciprocity between us.! In a case reported by Merlin? 
and tried in the Court of Cassation in 1813, there occurred the 
state of facts mentioned by Troplong. An unconditional accept- 
ance of an offer by mail, and a modified acceptance of the same, 
reached the offerer at the same time, although the unconditional 
acceptance was posted first. Merlin was counsel in the case, and 
in an argument of extraordinary cleverness, he maintained that 
the acceptance was nothing until it came to the knowledge of the 
offerer, and that accordingly there was no bargain, since the second 
letter nullified the first, and there was not that concurrence of wills 
necessary to the formation of a contract. He illustrated his 
position by the most striking instances and suppositions, in one of 
which, while showing the inapplicability of the rule in the Digest, 
that a letter becomes the property of the person to whom it is sent 
as soon as it leaves the hands of the sender, and therefore that its 
contents cannot afterwards be revoked or forestalled,® he supposes 
himself in a large room, in which a man had an acoustic apparatus 
so arranged with extremely multiplied tubes that a word spoken in 
one end of the tube could be heard at the other end in five min- 
utes. He supposes the man to make him an offer, adding, ‘* An- 
swer me by my acoustic vault.” They place themselves at the 
opposite ends of the tube, and Merlin says, “I accept,” but a 
moment after he repents, and runs to the man at the other end 
and declares that he does not accept, the words of acceptance not 
having yet traversed the tube and come to the ears of him for 
whom they were intended. “ Can he,” asks Merlin, “ after having 
heard the reply that I first made through his acoustic vault, pre- 
tend that— that reply having been transmitted by the tubes of 
which he was owner, and having consequently become his property 
at the very instant it left my mouth —I cannot retract it before it 
has reached his ear? No, plainly no; a hundred times no.” So, 
for the same reason, he continues, the obligation that I contract 
by letter with an absent person does not bind me, so long as the 
absent person to whom I have addressed that letter, has not 
1 Td. no. 26. 


2 Répertoire de Jurisprudence. Vente, § 1, art. 3, no. 11, bis. 
3 Dig. 65, De acquirendo rerum dominium ; et Dig. 14, § 17, De furtis. 
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received it.1_ It is worth while to observe the simplicity and logical 
accuracy of Merlin’s argument. He starts with the simple prin- 
ciple that in law an intention not expressed is the same as if it 
did not exist. This principle is applied to all communications 
inter absentes, to the offer, to the acceptance, and to the revocation 
of either. As the offerer is held not bound by an acceptance un- 
known to him, so the acceptor is not affected by a revocation not 
known to him. Hence, to complete the contract, it is necessary 
that the acceptance reach the offerer before the revocation reaches 
the acceptor.2 Massé, in considering the question of jurisdiction, 
insists that just as there is no offer made to a correspondent until 
the letter of the offerer has reached him, so there is no acceptance 
until the letter that contains it has been received by the offerer.* 
Wherefore, he adds, we are bound to conclude that the contract 
is perfected in the place whence the offer came and where the accept- 
ance arrives. 

These principles growing out of the Roman and civil law have 
been generally adopted where those laws obtain, and accordingly 
we find it laid down with clearness by Rocco, that knowledge of 
the acceptance, in case of contract inter absentes, is essential to 
the formation of the contract, since a volition not expressed is in 


law as if it did not exist. So that if a Neapolitan write to a 


1 “Done par la méme raison l’obligation que je contracte par une lettre envers un 
absent ne me lie pas tant que l’absent 4 qui j’ai adressé cette lettre nel’a pas recue.” 
Id. 

2 Heinnecius, Praelect. in Grotium, supra ; Toullier, Droit Civil Francais, tom. iii. 
liv. 3. tit. 8, no. 29, supra; Grotius, De Jure belli et pacis, lib. ii. cap. 4, § 8; 
Bynkershoek, Question. juris publici, lib. i. cap. 21. 

3 “La lettre par laquelle je contracte une obligation ne peut donc remplir son objet 
qu’autant que je puisse étre censé persister au moment ou elle arrive dans la 
volonté que j’avais en l’écrivant. Si donc au moment ou ma lettre arrive j’ai déja, pat 
une autre voie, manifesté et notifié une volonté contraire, ma lettre ne peut plus 
me lier, elle est paralysée & l’avance.” Repert. de Juris. tit. Vente, § 1, art. 3, 
no. 11, bis. 

+ “Tl résulte de la que le contrat ne devient parfait que dans le lieu d’ou est partie 
la proposition et ou est arrivée l’acceptation, parce que c’est alors seulement que les 
parties ne peuvent plus rétracter leurs consentements et que se forme par conséquent 
le concours de deux consentements irrévocables.” Le Droit Commercial, tom. i. 
liv. 2, tit. 8, chap. 1, sect. 2, § 8, art. 1. 

5 “E di vero non potendo alcuna obligazione nascere senza il simultaneo concorso 
di due volonta, allorche il contratto interviene fra persone assenti, mai non pud dirsi 
perfetto, se a conoscimento dell’ uno non pervenga I’ accettazione dell’ altro paciscente. 
Insino a tel punto in cui veramente si ha la convenzione in idem placitum consensus. 
Si é nella piena liberta di richiamare la sua proferta ; non bastando quell’ adesione 
al contratto ché non @ peranco conosciuta. Una volonta la quale noné conta si ha nel 
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Londoner proposing a bargain, and the latter reply by letter accept- 
ing, it would be in Naples and not in London that the contract 
would be formed, because it would be in Naples that the acceptance 
first came to the knowledge of the offerer. 

Pardessus says, likewise, that the acceptance must be known 
to the offerer, and that before such knowledge the offer or the 
acceptance may be withdrawn, subject only to the obligation on 
the part of the party withdrawing to indemnify the other for any 
loss sustained by reason of such withdrawal.! 

The great authority of Pothier has been adduced as sanctioning 
the principle that knowledge of the acceptance must be known to 
the offerer before the contract is complete.2. But we do not find 
that Pothier declares himself on the point except by implication. 
After saying that the contract of sale may arise inter absentes by 
means of letters or of messengers per epistolam aut per nuntium, 
he goes on to say that for consent to arise in that case it is neces- 
sary that the will of the party who writes to the other to propose 
the bargain should continue until his letter has reached the other 
party and the latter has declared that he accepts the bargain’ But 
the very point involved is as to what constitutes an effectual decla- 
ration of acceptance, and Pothier does not say whether such 
declaration must come to the knowledge of the offerer in order to 
have effect, or whether it is sufficient for the acceptor merely to 
put his declaration in the way of coming to the knowledge of the 
offerer. Merlin maintains in arguendo that Pothier does not say 
the acceptance must reach back to the offerer, because he had no 


diritto come inesistente. Ond’é che non si puod tenere, essere il luogo dove la let- 
tera viene accettata in cui si congiunga la volonta delle parti contraenti attesoche la 
volonta dell’ accettante non essendo ancor conosciuta all’ offerente, non pud percid 
dirsi fermata la convenzione. . . . E cid perché I’ accettazione (ridiciamolo) quando 
non @ conosciuta non costituisse il concorso delle due volonta.” Rocco, p. 378. 

1 “ On peut toutefois demander quel est le moment précis ot le consentement est 
censé parfait. Ce que nous venons de dire montre que ce n’ est pas |’ instant ot la 
lettre contenant la proposition arrive & celui & qui elle est faite; de méme que dans 
une convention entre présens |’ offre que I’ un fait a I’ autre ne constitue pas un con- 
trat, tant qu’ elle n ’est pas acceptée. Jans la régle, il faut que cette acceptation ait 
été connue de celui qui a proposé.” Cours de Droit Commercial, tom. ii. par. 2, 
tit. 2, chap 5, no. 250. 

2 Merlin, Répert. le Juris. Vente, § 1, art. 3, no. 11, bis. 

2 “ Pour que le consentement intervienne en ce cas, il faut que la volonté de la par- 
tie quia écrit & l’autre pour lui proposer le marché, ait persévéré jusqu’au temps 
auquel sa lettre sera parvenue a’ autre partie, et auquel l’autre partie aura déclaré 
qu’ elle acceptait le marché.” Contrat de Vente, par. 1, sect. 1, art. 3, § 1, no. 32. 
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need to say so, that being a necessary inference from his general 
doctrine. But it is necessary to admit that the contrary can be 
gathered from Pothier’s observations. His language is : — 


“If I write to a merchant in Leghorn a letter, in which I propose that 
he sell me a certain lot of merchandise for a certain price, and before my 
letter can have reached him I write him a second, in which I indicate that 
I no longer desire this purchase ; or if, before that time, I die, or have lost 
the use of my reason; although that merchant of Leghorn, on receipt of 
my letter, in ignorance of my change of intention, or of my death or insan- 
ity, replies that he accepts the proposed bargain, nevertheless no contract 
of sale arises between us; for my intention not having continued until the 
merchant received my letter and accepted the proposal that it contained, there 
did not result the consent or concurrence of our wills necessary to form the 
contract of sale.” ? 


This passage shows that Pothier looked only at the actual 
abstract intentions of the parties, and allowed those intentions 
validity before they are respectively made known to the parties to 
the contract. If the revocation is effectual to defeat the contract 
before it is made known to the acceptor, it follows that an accept- 
ance closes the contract before it is made known to the offerer. 
Actual knowledge is not essential. Moreover, Pothier expressly 
confines the revocation to the case where the letter containing it is 
sent off before the offer can have reached the offeree, thus, by 
necessary inference, denying validity to a revocation dispatched 
after the offer had been assented to. 

Pothier’s conclusions are logical, if we admit that intentions not 
made known are effectual in law.? But the inequitable results of 
his system may well make us doubt the correctness of it.2 Pothier 
himself, having satisfied his logic, proceeds to superpose his view 
of the question by saying, that if the party accepting has been put 
to any expense or loss from the offerer uot adhering to his offer, 
the latter is under obligation to indemnify him, not because there 
is a contract, but in accordance with the rule of equity: Nemo ex 
alterius facto pregravari debet.4 

What may be gathered from Pothier is expressly adopted 

1 Id. 


2 Quod autem mere voluntatis est in judicio defendi nequit.” Bynkershoek, 
Question. juris publici, lib. 1, cap. 21, ad finem. 

3 Troplong, Droit Civil Expliqué, De la Vente, chap. 1, no. 25. 

# Baldus, Dig. 1, Mandati. 
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and maintained by Duranton, in his Contrat de Vente. After 
quoting Pothier, he discusses the opinion of Delvincourt, that 
“in case of sales carried on by correspondence, the sale is 
deemed accomplished from the day when the offerer has knowl- 
edge of the acceptance of the offer,’ ! and he declares that he 
prefers the system of Pothier, and will go still farther than 
that author, and say that the sale is complete when there is 
an acceptance on the part of the offeree, although the offerer 
has not yet knowledge of the acceptance.? It is not easy to recon- 
cile this passage of Pardessus with that quoted supra, unless, 
indeed, there is a difference between ordinary mutual contracts 
and that involved in the release of a debt. The latter would 
seem to be in a sense unilateral; and see par. 6, tit. 2, chap. 
2, no. 1353, where this author holds that a contract is subject to 
the jurisdiction of the domicile of the acceptor. 

The question is taken up and discussed by Duvergier,? who 
adopts the principle that the acceptance is effectual before it is 
known to the offerer. But he attempts a distinction between the 
case of an answer sent by an agent of the acceptor who remains 
subject to his will and an answer sent by post, maintaining that as 
the letter can be recalled in the first instance but not in the sec- 


ond, therefore the contract is complete in the latter case when the 
letter is posted, and its contents cannot be forestalled by a commu- 
nication that reaches the offerer before it. He admits that the 
offer may be revoked before it is received, and conceives that the 
authors who have maintained that the acceptance must be known 
have fallen into a singular error in adducing an analogy between 


1 Cours de Droit, par. 3, chap. 4, §§ 715-717. 

2 “Ce systéme s’éloignerait beaucoup de celui de Pothier, que nous préférons, en 
disant toutefois plus explicitement que lui, que la vente est parfaite des qu’il y a eu 
acceptation de la part de celui & qui la proposition a été faite, quoique celui qui l’a 
faite n’ait pas encore connaissance de l’acceptation.” Duranton, Cours de Droit 
Francais, tom. xvi. liv. 8, tit. 6, no. 45, Du Contrat de Vente; et vide id. tom. xiii. 
liv. 3, no. 203; Duranton, Traité des Contrats, tom. iii. no. 912; De la Remise de 
la Dette; Pardessus, Cours de Droit Commercial, tom. ii. par. 2, tit. 2, chap. 5, 
no. 252. 

# De la Vente, tom. i. nos. 59-61. 

4 “ Mais si, au contraire, la lettre par laquelle on accepte est remise ala poste, dépdot 
public d’ou il n’est pas possible de la retirer, ot elle cesse sur-le-champ d’étre la 
propriété du souscripteur pour devenir la propriété du destinataire des lors le con- 
sentement est irrévocable il est acquis & celui & qui il s’adresse ; car c’est en quelque 
sorte & lui-méme qu'il est remis. Qu’importe que l’acceptation ne lui soit pas 
connue a l’instant méme puisque’elle le sera nécessairement plus tard?” Id. no. 61. 


XUM 


CONTRACT BY LETTER. 451 


the offer and the acceptance. The offer and the acceptance are 
two very different things ; the one only gives birth to the contract, 
the other perfects it; in other words, the offer is revocable before it 
is known, because there is not yet any contract; but to say the 
acceptance can be revoked so long as it is not known, is to say 
that the acceptance does not complete the contract. What is the 
thought, he asks, that naturally presents itself to every mind when 
an offer is made by letter? It is, that at the moment when the 
correspondent says, ‘ Yes, I agree,” every thing is consummated. 
No one supposes it necessary that the acceptance must be known 
to the offerer. What from the nature of things can be made cer- 
tain will not hinder the contract, although it be unknown to us.} 

But the doctrine here enunciated not only goes contrary to the 
many ancient authors referred to heretofore, but has met with dis- 
approval by its advocate’s contemporaries and successors. Trop- 
long takes up the discussion with energy, and avows that his _ 
mind is unable to yield to the idea that the author of a proposition 
to whom a reply of acceptance has been sent is irrevocably bound 
by words which he has never heard. It is impossible to conceive 
what binding power an unseen and unknown volition can have in 
case of a mutual, synallagmatic contract.2, Moreover, it is not a 
question of whether, for the sake of safety in communication, a 
letter cannot be withdrawn from the post, but whether one can 
revoke the contents of a letter by another communication that 
arrives more promptly than the first letter. Can any one hesitate 
on this point ? 

Finally, M. Massé, in his recent work on Commercial Law, con- 
sidered in reference to the law of nations and to the civil law, 
contributes the weight of his great learning in favor of the prin- 
ciples just stated, and with singular clearness dissipates tlfe falla- 
cies that have gathered around the subject, and hindered its clear 
apprehension. In the negotiation of a contract, whether inter pre- 
sentes or inter absentes, no volition on the part of either party is 
recognized in law until it comes to the knowledge of the other. 


1 “ Quae per rerum naturam sunt certa non morantur obligationem licet apud nos 
incerta sint.” Inst. lib. iii. tit. 16, § 6, de verborum obligationibus ; vide Demo- 
lombe, Obligat. tom. i. nos. 72 et seq. 

2 « J’avoue que ma raison ne peut se plier & cette idée, et je ne concois pas quelle 
puissance obligatoire peut avoir dans un contrat commutatif et & titre onéreux, une 
volonté invisible etinconnue.” Droit Civil Expliqué, de l’Echange et du Louage, tom. i. 
no, 105, n. 4. 
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Inter presentes, words spoken by one party must strike the ear of 
the other before they can have legal effect. So inter absentes let- 
ters, which perform the office of words, must come to the knowl- 
edge of the party to whom they are addressed before they are 
accorded legal existence guoad the contract.!. The case of orders 
given by mail, where it is expected that the order will be filled 
without previously sending a response, and where the bargain is 
held complete before the offerer knows that the goods are sent, is 
not analogous, for in such a case things are no longer entire; 
when the acceptor has, by execution, closed all way for repentance, 
he binds himself and his correspondent, because the proposed bar- 
gain has passed into an accomplished fact. When, on the other 
hand, things being still entire, he to whom an offer is made re- 
plies that he accepts, the question is not whether the consent is 
irrevocable, but whether there has been any consent so long as the 
letter containing it has not reached the offerer. But it is objected, 
that if the offerer can withdraw so long as he has not received the 
reply ; and if the acceptor can withdraw his acceptance so long as 
it has not been received, there is no reason for not saying that the 
acceptor is not bound until he knows that his reply has been 
received ; and, pursuing this reasoning, we arrive at the impossi- 
bility of any concurrence of wills by correspondence. This would, 
it is said, be trying to find the end of a circle. But that is cre- 
ating an imaginary difficulty founded on an entirely gratuitous 
supposition. If the offerer can withdraw his offer so long as he 
does not know if he to whom it is addressed accepts it, the offer 
becomes irrevocable from the time when he receives the reply, 
because then occurs the concurrence of the two wills; and by the 
same reason, the acceptor can no longer retract from the time 
when his letter reaches its destination, without its being necessary 
for him to know that the letter has arrived, because that knowl- 
edge adds nothing to the consent already given and received. The 
parties then move in a perfectly circumscribed space ; the point of 
departure and that of arrival are determined in the circle that they 
traverse. To hold otherwise, is to confound the respective positions 
of the offerer and offeree, and not to comprehend the foundation of 
the reason of the principle that assigns for the precise moment of 


1 “ Epistola antequam perveniat ad eum cui est directa, nulla oritur obligatio mit- 
tentis seu scribentis.” Ansaldus, de commercio et mercatura, disc. 61, no. 9. 
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the contract the moment when the acceptance is known to the 
offerer.) 

See a late case reported by Dalloz, in which it was held, 
reversing the decision of the lower court, that when an offer was 
mailed March 4, 1868, and a revocation March 9, and on the same 
day an acceptance and the revocation reached the offeree before 
the acceptance reached the offerer, there was no contract.? It is 
only necessary to say that the simplicity and equity of these prin- 
ciples apply as well to all other communications between the parties 
as to the acceptance. The offer is nothing until it is received, the 
revocation is nothing until it is received, the acceptance is noth- 
ing until it is received ; and when the acceptance is made known to 
the offerer, the contract becomes perfect and irrevocable.’ 

Apply these principles to the cases considered in the first part of 
this note. According to them, the decision in Adams v. Lindsell 
is correct, and only the reasons assigned therefor are unsound. The 
decision can be justified on the ground that the offerers, having 
ventured to dispatch an offer by post, were bound to abide by the 
consequences of an acceptance made known to them in due time, 
provided they did not make known to the acceptors a revocation 
of the offer before the latter succeeded in notifying them of the 
acceptance. The argument ab convenienti that otherwise no con- 
tract could be concluded by post is not only unnecessary but falla- 
cious. The parties move in an exactly ascertained space. 

M’ Culloch vy. The Eagle Insurance Company is a no less correct 
decision ; and if we omit the irrelevant reasons in the two cases, it 
becomes consistent with Adams vy. Lindsell. The company having 
succeeded in making its revocation known to M’Culloch before his 
acceptance was known to the company, no contract arose. Then 
as to Dunlop v. Higgins, that case is resolvable into the principle 
that an offer must be accepted within a reasonable time. The 
letter of acceptance came by the first actual post, though that post 

1 Le Droit Commercial, tom. iii. liv. 5, tit. 1, chap. 1, sect. 1, § 1, no. 1453. 

2 Brousse, Pernolet et Comp. v. Fardeau, Dalloz, Juris. Gen. (1870), art. 5, tit. 
Vente, § 11, par. 2-6. 

3 “On m’écrit de Rouen pour me faire une proposition ; par lettre mise & la poste, 
je réponds que je l’accepte. Mais aussitot ma lettre partie, je change d’avis, et 
jenvoie une dépéche électrique qui arrive avant ma lettre et annonce que je 
n’aecepte pas. Est-ce qu’on pourra m’opposer l’acceptation que renferme ma lettre ? 
Evidemment non; la dépéche qui l’a gagnée de vitesse, l’a rendue comme non 
avenue. Il ne saurait y avoir deux maniéres de résoudre la question.” Massé, id. 
supra. 

VOly VII. 30 
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was kept back a day by the frost. It was in due time, and a with- 
drawal of the offer had not been communicated to the acceptors. 
Hence a bargain resulted. The same may be said of the decision of 
the Supreme Court in Tayloe vy. The Merchants’ Fire Insurance Com- 
pany, and of the Scotch case of Thomson v. James ; while the New 
York cases of Mactier v. Frith and Vassar v. Camp, can scarcely be 
made to conform with the other cases under the principles here 
laid down. Harris’s Case, printed at the head of this note, is also 
antagonistic, although it appears evident that had an inquiry been 
instituted to ascertain the precise time when the letter of accept- 
ance and the letter of revocation were delivered at their respective 
destinations it would have turned out that the acceptance reached 
Harris before his revocation reached the company, in which case 
the decision would have been just. 

And in the English chancery case of Potter v. Sanders, the 
chancellor expressly said that he felt certain that a similar result 
would have followed from the inquiry he at one time thought it 
necessary to institute. 

To account for the doctrine that the contents of a post letter 
binds the sender from the time it is posted, it has been variously 
suggested that the post-office is the agent of the offerer,! of the 
acceptor,’ or of both parties ;* but, as is said by Lord Curriehill,! 
the postmaster-general and the subordinate officers and servants of 
the post-office establishment are not constituted by law the agents 
or mandatories of the parties to whom posted letters are addressed ; 
and a party to whom a letter is addressed is not placed in the posi- 
tion of having received it, by its being merely dropped into the 
receiving-box of a distant post-office, and before he actually receives 
it or has any knowledge of its existence. Again, if, as Lord Rom- 
illy suggests, the post-office is reckoned the agent of both parties, 
and therefore the posting of the acceptance is to be accounted 
delivery thereof to the acceptor, it follows that the posting of a 
revocation of the offer would be ipso facto delivery of the same to 
the acceptor, and consequently at once releases the offerer from 
further liability, a doctrine manifestly inequitable, and, moreover, 

1 Thomson v. James, 18 D. 1, supra, in arguendo; Roxburgh, in arguendo, Reidpath’s 
Case, L. R. 11 Eq. 86. 


2 Dunlop v. Higgins, 1 H. of L. 881, in arguendo; per Baron Parke, in Stocken v. 
Collin, 7 M. & W. 515. 

8 Per Romilly, in Hebbs’ Case, L. R. 4 Eq. 9. 

4 Thomson v. James, 18 D. 1. 
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expressly repudiated by the cases in which posting of the accept- 
ance is held to complete the contract.' 

It is of no consequence whether a letter can be withdrawn from 
the post-office by the writer after it is posted, for that is a matter 
of regulation merely for the safety of communication ; and if it is 
true that the writer cannot withdraw the letter, it is no less true 
that the person to whom it is addressed has no power over it until 
it is delivered to him.? In truth, there are none of the essential 
characteristics of agency in the matter. It may be assumed, it is 
true, that for all the purposes of contracts by mail, the post-office 
is the agent of the offerer, and such a doctrine would furnish the 
only logical ground for holding that the posting of the acceptance 
ipso facto and definitively closed the contract. In such a case, 
reception of the letter of acceptance by the post-office authorities 
would be reception by the offerer, for gui facit per alium facit per 
se, and no despatch sent after the posting of the acceptance by a 
swifter means of communication, as by telegraph, could affect the 
contract. But nothing could be more arbitrary than the assump- 
tion that the post-office is the agent of the offerer only, in the 
negotiation of contracts by mail. Its sole excuse would be that it 
furnishes the only tenable foundation for three or four existing 
decisions. 

It remains to ask whether the parties to a contract negotiated 
by post can be held to have tacitly consented at any point of the ne- 
gotiation to resort to no other means of making known their wills to 
each other. For instance, to take a plain case: suppose A writes 
to B, proposing a contract, and B replies by mail accepting, but 
afterwards, and before the arrival of the acceptance, B changes his 
mind, and telegraphs A that he does not consent. Can it be said 
that by employing the mail to transmit his acceptance in the first 
instance, B had tacitly agreed to adopt the means of communica- 
tion employed by A in the inauguration of the contract? The 
very striking illustration by Merlin of the doctrine adopted in this 

1 “Et en supposant, d’un autre cété, que la poste puisse étre considérée comme un 
mandataire des deux parties, de telle sorte, que sous ce point de vue, il n'y aurait pas 
plus de raison pour prétendre que la lettre remise & la poste appartient au destinataire, 
que pour prétendre qu’elle n’a pas cessé d’étre la propriété du souscripteur.” Massé, 
Le Droit Com. tom. iii. liv. 5, tit. 1, chap. 2, sect. 1, § 1, no. 1453. 

2 Lord Curriehill, in Thomson v. James, supra; Troplong, Le Droit Civil Expliqué, 
L’exchange et du Louage, tom. i. chap. 5, no. 105, n. 4. 


31 Story on Con. § 384; Bell’s Prin. of the Law of Scotland, §§ 73-75; but see 
Chitty on Cont. ch. 1, sect. 1, § 2. 
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note, of the acoustic vault,! is certainly open to the more serious 
objection that, as Merlin supposes the owner of the apparatus, after 
making his offer, to add, “ Answer me by my acoustic vault,” and 
Merlin agrees to answer him in that manner, by placing himself 
at the opening and speaking his acceptance into it, it might be 
said that Merlin had bound himself to abide by the consequences 
of his adopting the only means of communication recognized by 
the offerer. But to this it may be replied, that whatever may be 
the case where there is an express agreement as to the means of 
communication, there can be no doubt but that in the ordinary 
case of contract inter absentes, each party is at liberty to employ 
the means of communication that in his opinion will best serve his 
purpose. If one keeps in mind the analogy between contracts inter 
presentes and those inter absentes, and the fact that the means of 
communication, whether it be spoken or written words, always 
remains subordinate to the person making use of it,? the conclusion 
arrived at can be no other than that which is not only sustained by 
a most preponderating weight of authority, but is founded on the 
most strictly logical and metaphysical principles. For the forma- 
tion of a contract there must be an offer on the one side and an 
acceptance of that offer on the other. According to the rule of the 
civil law, there must be the meeting of the acts of the two wills 
like the meeting of two physical bodies, in one place, duorum plu- 
riumve in idem placitum consensus et conventio.* The offer is not 
an offer until it is known, the acceptance is not an acceptance until 
it is known. The distinction between contracts inter presentes and 
those inter absentes has no metaphysical existence, for even inter 
presentes some appreciable time must elapse between the offer on 
the one hand and the acceptance on the other. As the parties 
withdraw from each other this time increases, and when they are so 
far apart that they are obliged to resort to writing to communicate 
their thoughts to each other, it is none the less true of the commu- 
nications made by this medium, than of those made by means of 
spoken words, that in law they are allowed no existence until:they 
reach the intelligence of the person to whom they are addressed. 


1 Répertoire de Jurisprudence, tit. Vente, § 1, art. 3, no. 11, Lis supra. 

2 “ Epistola non contrahit, sed nuntiat dominum contrahere.” Cujacius, on the 
Code, tit. Si quis alteri vel sibi emerit. 

* Ulpianus, Dig. ii. 14, 1, De pactis. 
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By the law-merchant the ship has a privilege against the cargo for damages in the - 
nature of demurrage, when the cargo has not been received within a reasonable 
time. 


This privilege can be enforced in the admiralty. 


LoweLL, J. — The libellant’s right to freight is not contested; but it 
is said that there can be no recovery for demurrage, because no express 
contract was made concerning it, and the law will not imply one 
against a consignee. Gage v. Morse, is cited as conclusive on this 
point. That case decided that a consignee, merely as such, does not, by 
accepting the goods, make an engagement with the master that he will receive 
them at any particular time, unless there is something on the face of the bill 
of lading fixing the time. Judge Betts came to the opposite conclusion, in 
a case in which the consignee was the owner of the cargo.?__ The case at bar 
resembles in its circumstances that before the court in New York; for I 
understand the title to this coal to have been in the claimants from the time 
it was loaded on board the Hyperion, if not before. But I am not con- 
cerned here with the question, whether the claimants are personally respon- 
sible for demurrage, but with the liability of the cargo to such a demand. 
There is no doubt that the shipper of goods, by an ordinary bill of lading, 
impliedly agrees that they shall be received at the port of destination within 
a reasonable time after the arrival of the vessel, according to the usual 
course of the trade. By the common law, the master has no lien upon the 
goods as security for this obligation. In my opinion, he has such a lien, or, 
more strictly speaking, such a privilege, by the maritime law, and that it may 
be enforced in the admiralty. It is a maxim of the general law-merchant 
that the ship is bound to the merchandise, and the merchandise to the ship.* 
This reciprocal privilege appears to extend to all claims which may arise, on 
the one side or the other, out of the contract of affreightment. Thus, art. 
308 of the French Code de Commerce declares that the captain is privileged 
before all creditors for the payment of his freight and the averages (avaries) 
that are due him. The word avaries I understand to include all damages 
which the master may lawfully demand in the premises. Indeed, the distine- 
tion between liquidated and unliquidated damages is unimportant in those 
jurisdictions in which the master’s lien is a privilege to be enforced by the 
courts, and not a mere right of retainer; for the courts can deal as readily 
with the one kind of damages as with the other. I have found no exception 


1 12 Allen, 410. 2 Spraque v. West, Abbott, Adm. 548. 
3 Pardessus, Droit Com. arts. 709, 961; Valin, Comment. book 3, tit. 1, arts. 
11, 24; Boucher, Droit Marit. §§ 926 to 934. 
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of any class of charges or damages; and, though the term avaries is the most 
common, yet debts and expenses and some other expressions are used, 
showing that averages has no technical signification.’ Indeed, the law- 
merchant considers, in the words of the learned author whom I have so 
often cited, that the master contracts rather with the merchandise than with 
the shipper; and he has his privilege for the freight, even against the true 
owner of the goods, though they had been stolen ;? and Valin says that the 
contrary opinion is absurd.* I quote this example to show that the privi- 
lege does not depend on any doctrine of agency, as well as to fortify my 
opinion that the merchandise is liable for whatever the shipper is liable for. 
When the common law of England was modified by the introduction of 
many rules from the law-merchant, it had no process for enforcing this 
reciprocal privilege of the ship and the ‘goods, and had succeeded in re- 
pressing the only court that had the requisite modes of action; and was 
therefore obliged to say that it could not recognize the maxim, even 
when embodied in express contract, as it usually is in English charter- 
parties From the time of those decisions to that of Gray v. Carr 
the history of this question in the courts of common law in England 
has been that of a struggle between ship-owners to create liens by stipula- 
tion, especially liens for demurrage, and of the courts to narrow the stipu- 
lations by construction. In nearly all those cases the obvious intent of the 
parties has been disregarded, and a remedy refused for a violated right. In 
this country the courts of admiralty have retained their proper jurisdiction, 
and can enforce the privilege by whichever party their action may be in- 
voked.’ Cases in which the cargo has been libelled for freight are numerous.® 
And so of a contribution for general average and other demands.? The 
only question of any difficulty is whether the privilege extends to demur- 
rage not expressly stipulated for in the bill of lading. Upon this point the 
cases at common law do not afford much aid; because they recognize no 
general responsibility of the goods to the ship, but only a right of retainer, 
which, they say, cannot be conveniently exercised in support of a demand 


1 See Pardessus, note 6 to art. 24 of the Laws of Oleron, 3 Pard. Collect. 845; 
Ib., Code of Charles XI. of Sweden, 3 Pard. Collect. 158. 

2 Pard. Droit Com. art. 961. 3 Valin, ubi supra. 

* Birley v. Gladstone, 3 M. & S. 205; Gladstone v. Birley, 2 Meriv. 401. 

5 L. R. 6 Q. B. 522. 

6 See Phillips v. Rodie, 15 East, 547; Faith v. E. 1. Co., 4B. & Ald. 680; How v. 
Kirchner, 11 Moore, P. C.21; Tindall y. Taylor, 4 Ellis & B. 219; Bishop v. Ware, 
3 Camp. 360. 

7 Dupont de Nemours v. Vance, 19 How. 162; The Belfast,7 Wallace, 624; The 
Maggie Hammond, 9 Wallace, 450. 

8 The Volunteer, 1 Sumner, 551; Certain Logs of Mahogany, 2 ib. 589; The Spartan, 
Ware, 134; The Salem’s Cargo, 1 Sprague, 389; The Eliza’s Cargo, 1 Lowell, 83. 

® Cargo of the George, Olcott, 89. See Bugs of Linseed, 1 Black, 108; The Convoy’s 
Cargo, 3 Wallace, 225. 
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for unliquidated damages,— a point of no consequence in the admiralty. 
Nearly all salvage claims against cargo are u liquidated. We uphold libels 
against the ship every day, on behalf of the merchant, for unliquidated dam- 
ages to his goods; and there is no reason for not doing so, on the other side, 
for damages in not receiving the goods in due season. My own conviction 
is that the privilege of the ship-owner in the admiralty is not limited by 
the master’s lien at common law, but depends on the law-merchant; and 
that by the law-merchant the privilege extends to all charges, damages, 
and expenses arising out of the affreightment. The privilege, indeed, is 
lost by an unconditional delivery of the cargo, and in this respect it resem- 
bles a lien at common law. This is a rule of convenience, designed for the 
protection of dealers, and in aid of the freedom of commerce. 

The evidence in this case is plenary, that the cause of the delay at the 
wharf was the lack of cars to take away the coal; that it might easily have 
been taken out and received at the rate of one hundred tons a day, which is 
the rate usually agreed on in the trade; but that the consignees wished to 
receive it in the cars. They refused to receive it in any other way, and said 
they would pay the freight when it should all be out, but no demurrage. The 
master was justly angry at this language, and brought his libel. I am much 
inclined to think his action for the freight was premature. Demurrage 
accrues from day to day ; but, as the claimants admit a liability for the freight, 
and the libellants admit that part of the demurrage they now ask for 
was not due when the libel was filed, it seems to me just to give to the 
libellants their whole damages, but without costs. Judge Sprague has said 
that a libel will not usually be dismissed, merely because it was brought too 
soon, if substantial justice can be done and ought to be done under it.2 This 
case is like that in the point mentioned by the court, that the cargo is now 
beyond the reach of process, and therefore the libel ought to be retained. 

A specification of the libellant’s damages, which was used at the trial, shows 
that they ask for twelve days’ demurrage. Upon the evidence, it seems to me 
that the vessel was delayed at least that length of time by the want of cars, 
and I shall give damages at thirty dollars a day for the twelve days. 


DECREE FOR LIBELLANTS :— 


$1116 98 
With interest from August 16, 1870, but without 
costs, —17 monthsandl day ..... 9514 


$1212 12 
S. Wells, for the libellant; J. Nickerson, for the claimants. 


1 Sprague v. West, Abbott, Adm. 548. 
2 The Salem’s Cargo, 1 Sprague, 392. 
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STATE TAXATION OF NATIONAL BANKS. 


Question. — Are shares in the National Bank of Redemption in Boston owned 
by the First National Bank of Manchester, New Hampshire, taxable under the 
Massachusetts Act of June 11, 1868? 


OPINION. 


To make my views on this question intelligible, it will be necessary to set 
forth so much of the 41st section of the United States Banking Act of 
1864 as relates to it, and which is as follows : — 


“ Provided, That nothing in this Act shall be construed to prevent all the 
shares in any of the said associations, held by any person or body corporate, 
from being included in the valuation of the personal property of such per- 
son or corporation in the assessment of taxes imposed by or under State 
authority at the place where such bank is located, and not elsewheré, but 
not at a greater rate than is assessed upon other moneyed capital in the 
hands of individual citizens of such State. Provided further, That the tax 
so imposed under the laws of any State upon the shares of any of the 
associations authorized by this Act shall not exceed the rate imposed upon 


the shares in any of the banks organized under authority of the State 
where such association is located. Provided also, That nothing in this Act 
shall exempt the real estate of such associations from either State, County, 
or Municipal taxes to the same extent, according to its value, as other real 
estate is taxed.” 


The amendment of February 10, 1868, to this section, need not be con- 
sidered, as its only object is to make its meaning more plain. 
The Massachusetts Act of June 11, 1868, enacts as follows: — 


“Secr. 1. All the shares of stock in banks, whether of issue or not, 
existing by authority of the United States, or of this Commonwealth, and 
located within the Commonwealth, owned by non-residents of this Com- 
monwealth, shall be assessed to the owners thereof in the cities or towns 
where such banks are located, and not elsewhere, in the assessment of all 
taxes imposed and levied in such place by the authority of law.” 


If the New Hampshire bank were not a national institution, there would 
be no doubt that its shares in a national bank in Boston would be taxable 
by the State of Massachusetts; for the above provision of the United 
States Banking Act of 1864 expressly authorizes shares owned in a 
national bank by “any person or body corporate,” to be taxed as personal 
property by the State in which the bank is located. 
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This language evidently includes all shareholders, whether natural per- 
sons or corporations, and whether residing or established in the State where 
the bank is located, or without its limits. And though the Act speaks only 
of “non-residents,” it fairly includes non-resident corporations; for this 
term, in a statute of this kind, is legally as applicable to corporations as to 
natural persons. 

But the New Hampshire bank being a national institution, a very differ- 
ent question is presented. 

Since the decision of the United States Supreme Court in 1819, in the 
case of MeCulloch v. The State of Maryland (4 Wheaton, 316), it has been 
the settled Jaw of the land that national banks are exempt from State tax- 
ation; on the ground that they are constitutional instruments or agencies, 
in carrying on the operations of the Federal Government; that, as such, 
they cannot be controlled, hampered, or in any way interfered with by the 
State governments; that the power to tax is, from its very nature, unlim- 
ited, and therefore if this power be held to exist in the States at all under 
the Federal constitution in respect to the instruments of the national gov- 
ernment, it may be exerted to the extent of destroying them. 

That decision was made in reference to a branch in Maryland of the 
United States Bank of 1815; but it is just as applicable to the present 
national banks. For, as observed by Chief Justice Chase, in Van Allen v. 
The Assessors (3 Wallace, 573), these “are much more intimately con- 
nected in their functions and operations with the national government than 
was the Bank of the United States,” and “ are, therefore, entitled to all the 
protection and all the immunities to which that bank was entitled.” 

Chief Justice Marshall’s masterly exposition of the subject, in We Culloch 
v. The State of Maryland, carried conviction with it to the legal mind in 
every part of the country. The principle there laid down has been 
uniformly recognized by subsequent decisions, not only in the United 
States Supreme Court, but by the State courts all over the Union. The 
following are some of the principal cases : — 

Osborn v. The Bank of the United States, 9 Wheaton, 738; Weston v. 
The City of Charleston, 2 Peters, 449; Dobbins v. The Commissioners of 
Erie, 16 Peters, 433; The Bank of Commerce v. New York City, 2 Black, 
620; The Bank Tax Case, 2 Wallace, 200; Van Allen v. The Assessors, 
3 Wallace, 573; Thompson v. Pacifie R.R. Co., 9 Wallace, 579; The City 
of Utica vy. Churchill, 33 New York, 233; The People v. Hoffman, 37 
New York, 9; Lincoln v. Assessors, 44 Barbour, 148; Austin v. Aldermen 
of Boston, 14 Allen, 362; Flint v. Aldermen of Boston, 99 Mass. 145. 

That national banks are exempt from State taxation has been thus a 
settled principle of constitutional law for now upwards of half a century. 

At first view, the provision in the 41st section of the Act of 1864, allow- 
ing State taxation on the shares of national banks, may seem to have virtu- 
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ally abrogated this principle. But a closer examination of the subject will 
show this not to be the case. 

The shareholders of a corporation are in no legal or proper sense the 
owners of its property. A share in a corporation is merely a right to par- 
take in its net profits, and in the distribution of its property when it winds 
up its affairs (Angell & Ames on Corporations, § 557). It is the artificial 
being created by the union of the shareholders that owns the property, and, 
in the case of a national bank, is the being whose property and operations 
as an instrument of the Federal Government must be protected from State 
interference. 

This distinction between a corporation and its shareholders, and between 
its corporate property and the shares of its stock, exists in the nature of 
things, and has been constantly recognized by the courts, as well in refer- 
ence to the present subject as independently of it. Van Allen v. The Asses- 
sors, 3 Wallace, 573; Bradley v. The People, 4 Wallace, 459; Utica y, 
Churchill, 33: New York, 233; Austin y. Aldermen of Boston, 14 Allen, 
362; Flint y. Aldermen of Boston, 99 Mass. 145. 

In the Bank of Commerce y. New York City (2 Black, 620), and in the 
Bank Tax Case (2 Wallace, 200), it was held that, where the entire prop- 
erty of a bank is invested in United States bonds (exempt by law from 
State taxation), a State tax laid on the capital of the bank, taken at its 
actual value, is a tax on the property of the bank, and therefore virtually a 
tax on the United States bonds, and void; but that, on the other hand, 
though the whole capital of a bank were invested in untaxable United 
States bonds, a State tax laid on the shares of the stock in the hands of its 
stockholders would be valid, because this would not be a tax on the prop- 
erty of the corporation itself. 

The most striking illustration of the essential distinction between the 
shares of the capital stock of a corporation and its corporate property at 
large, is the case of the National Bank y. The Commonwealth (9 Wallace, 
353). This case distinguishes between the capital stock of a bank, which 
is only the aggregate of the shares of its stockholders, and the moneyed 
capital of the bank, which consists of cash securities and other property 
held by the bank itself as a corporation. It holds that the capital stock of 
a national bank may be taxed by a State; this being the same thing as a 
tax on the shares in the hands of the shareholders, which is expressly per- 
mitted by the Act of 1864; that the State may choose its mode of collect- 
ing its tax on these shares, and may do it through the bank itself as the 
garnishee of the stockholders. 

Though, by oppressive taxation of the shares of the national banks, a 
State might indirectly affect the value of their corporate capital, there seem 
to be two weighty considerations for not extending the constitutional inhi- 
bition to a tax on the shares. One is, that as investments in the national 
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banks would be usually very inviting, it would withdraw from contribution 
to the burdens of the State a vast amount of the moneyed capital of its 
citizens. The other is, that the danger of State interference by taxation 
on the bank shares would be very remote; for any oppressive taxation 
of shares would fall, first and foremost, on great numbers of its own citi- 
zens, by whom they would mostly be held. In the present law, this danger, 
slight as it is, is effectually guarded against by requiring a State taxation of 
national bank shares to be no greater than that on other moneyed capital 
of its citizens. : 

So also with respect to real estate which the national banks may hold, it 
could scarcely ever happen that a national bank would be attacked through 
this medium. Beyond the land and buildings required for use in their 
business, there would be little or no inducement to keep their funds locked 
up in real estate, the income from which would be a poor substitute for the 
profits derivable from their banking operations; and there would therefore 
be no good reason for exempting their real estate from State taxation ; 
especially where any hostile discrimination is effectually prevented, as in 
the present case, by requiring the rate of taxation to be no greater than 
that imposed upon other real estate. It may be observed, moreover, that 
Congress, in its legislation concerning national banks (Act of June 30, 
1864, § 28), confines their holding of real estate to very narrow limits. 

We may now easily understand why Chief Justice Marshall, in the 
conclusion of his celebrated opinion in MeCulloch v. The State of Mary- 
land, should limit the operation of the constitutional principle he had been 
expounding to State taxation on the franchise of a government corporation 
and on the property owned by it, and should expressly exclude from it a 
tax on the shares in the capital stock of a national bank, and upon its real 
estate. His language is as follows: — 


“This opinion does not deprive the States of any resources which they 
originally possessed. It does not extend to a tax paid by the real property 
of the bank in common with other real property within the State; nor to a 
tax imposed on the interest which the citizens of Maryland may hold in 
the institution in common with other property of the same description 
throughout the State.” 


In the case before me, a tax is laid by the State of Massachusetts on 
shares of the National Bank of Redemption in Boston. So far, the tax is 
specially authorized by the 41st section of the Act of Congress of 1864. 
But there is another fact in the case, and, in my view, the controlling one, 
that these shares are owned by another natioual bank, and, being part of the 
property or moneyed capital of an instrument or agency of the Federal 
Government, are not legally subject to State taxation. 

The only ground on which it could be contended that the 41st section 
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permits the taxation of shares owned by a national bank is, that such 
shares “held by any person or body corporate” are declared to be taxable. 

Such an interpretation of the section is forbidden by well-settled rules of 
statutory construction. The source of the entire provision is manifestly 
the decision in Me Oulloch v. The State of Maryland. In framing it, Con- 
gress had evidently this decision before them, including the two limitations 
of the great doctrine of the case as expressed in the language of Chief 
Justice Marshall cited above. ‘The commencement of the proviso, “ Nothing 
in this Act shall be construed to prevent,” obviously refers to the very prin- 
ciple of constitutional law respecting State taxation of national banks 
which was established in that case. Unless Congress had that principle in 
view, there was no necessity of guarding by an express proviso against any 
inference as to these banks being exempt from State taxation on account of 
their being national banks. What does the proviso declare? Virtually 
this, and nothing more. “Do not suppose, from the fact of these being 
national banks, and thus, as instruments of the Federal Government, 
exempt in their franchises and property from State taxation, that we mean 
to exempt also the shares owned in these banks by the citizens or bodies 
corporate of the State, or the real estate held by them.” The object is 
plain. It is to apply the same limitations to the principle restricting State 
taxation as were applied by the court in Me Oulloch v. The State of Mary- 
land, and not to abrogate that decision. 

To do this would be introducing a new law; whereas the provision is 
simply declaratory of what the law had been long supposed to be; and it 
was wise and proper to give to what was before only judicial law the sanc- 
tion of a statutory recognition. If Congress meant to repeal a long-settled 
rule of constitutional law, which exempts from State taxation all property 
owned by a national bank, it is not credible that it would leave this to be 
done by mere inference from an ambiguous term. 

Such an interpretation would conflict with the rule requiring an ambigu- 
ous clause to be construed with reference to the subject-matter of the entire 
provision ; and especially with another rule of statutory construction, that a 
new statute must be construed with reference to the laws existing when it 
was passed, and must not be deemed to repeal any existing law except by 
express words, or by necessary implication. 

For instance, by the law of Massachusetts, the property of agricultural 
corporations is exempt from taxation. (Gen. St. ch. 11, § 5.) Suppose a 
State statute now to be passed taxing a certain species of property or stocks 
“held by any person or body corporate.” It would hardly be asserted 
that, inasmuch as agricultural corporations are comprised in the term 
“bodies corporate,” this was a repeal pro tanto of the tax exemption of 
agricultural corporations, and rendered them taxable for all the property or 
stocks of the specified description which they happened to own. The obvi- 
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ous answer to such an assertion would be, that the term could not be 
properly applied to such bodies corporate as are exempt from all taxation 
by law. 

Whether or not, in framing the Act of 1864, Congress had before it the 
decision in the McCulloch case, it must, at all events, be assumed to have 
known that the exemption of the property of national banks from State 
taxation was a part of the established law of the land; and had it intended 
to abrogate this principle in respect to shares owned by them in other 
national banks, it would certainly have added a word or two to the term 
“any person or body corporate,” to put its meaning beyond a doubt. 

The unreasonableness of the construction I have been supposing is 
further shown by another consideration. It will not be pretended that the 
proviso in question subjects to State taxation all the property owned by 
national banks ; for it speaks only of such part of it as may be invested in 
the stock of some other national bank. Now this would be, on its very 
face, a discrimination by the Federal Government against its own banks, 
and directly opposed to its well-known policy of discriminating in their 
favor; as witness the Act of June 30, 1864, exempting the national banks 
from certain duties or impositions laid on all others. 

Finally ; even if the Act of 1864 had expressly subjected property owned 
by national banks to State taxation, it admits of great doubt, at least, 
whether the Act would not be void, as unconstitutional. The ground of 
the decision in the McCulloch case, and in all the cases that have followed 
it, is that a power in the States to tax the instruments of the Federal Gov- 
ernment is, in its very nature, incompatible with the powers entrusted by 
the constitution to that government. There seems, therefore, strong reason 
for holding, with Chief Justice Chase and other eminent judges ( Van Allen 
vy. The Assessors, 3 Wallace, 573; Dobbins y. Erie Commissioners, 16 
Peters, 447 ; Lincoln v. Assessors, 44 Barbour, 148; and People vy. Hoff- 
man, 37 New York, 9), that an Act of Congress conferring such a power 
would be unconstitutional and void. 

My conclusion is that the shares in the National Bank of Redemption, 
owned by the Manchester First National Bank, being the property of a 
national bank, are not taxable by the State of Massachusetts. 

This conclusion is obviously irrespective of the locality of the bank 
whose shares are sought to be taxed, and applies to all national banks 
within or without the State of Massachusetts, owning stock in any other 
national bank, wherever situated. F. J. L. 
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Account. —See Huspanp anp WIFE. 
AccuMULATION. — See WILL. 
ApempTion. — See Legacy, 2. 
Apvance. —See Leaacy, 2; WILL. 
ADVERTISEMENT. — See CopyriGut. 


AGE. 


There is a presumption that a woman forty-nine years and nine months of age, 
and twenty-six years married, without having had children, is past child-bearing. 
— In re Millner’s Estate, L. R. 14 Eq. 245. 


ALLOTMENT. — See Company, 1. 


APPOINTMENT. 


A wife having real estate settled upon her with a power of appointment, ap- 
pointed as collateral security for a mortgage debt of her husband. Held, that 


the wife’s rights against her husband’s estate were those of a simple contract 
creditor only. — Ferguson v. Gibson, L. R. 14 Eq. 379. 
See Power, 2, 3; SETTLEMENT, 3, 4. 


ARBITRATION. — See BROKER. 
AssIGNMENT. — See Bankruptcy, 1; Leasg, 2. 
— See Carrier, 1; Privitecep ComMMuUNICATION. 


AVERAGE. 


Salt was insured free from average, unless general, or the ship be stranded, 
during a certain voyage. In consequence of bad weather during the voyage, the 
ship’s anchors were lost and her masts cut away, and the ship towed on to a bank 
by salvors, where she sustained further damage. The salt, which was much 
damaged, was sold under a decree of the Admiralty Court, and the proceeds 
were entirely consumed by expenses of sale. Held, that the seizure and sale by 
said court did not render the partial loss a total loss; but that there was a strand- 
ing within the policy. — De Mattos v. Saunders, I.. R. 7 C. P. 570. 


BatLMENT. — See CARRIER. 


BANKRUPTCY. 

1. At the request of T., M. paid the amount due on certain bills drawn by M. 
and accepted by T., and T. assigned to M. his interest in certain engines, &. 
(which constituted his whole property), as security for the money due on the bills, 
and also for other moneys due from T. to M. Held, that the assignment was not 
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an act of bankruptcy. — Ex parte Reed & Steel. In re Twedell, L. R. 14 Eq. 
586. 
2. By agreement under the English Bankruptcy Act, 1869, creditors were to 
receive a composition payable by instalments. Held, that on default in payment 
of an instalment, creditors could maintain an action at law for their whole debt. 
— In re Hatton, L. R. 7 Ch. 723. 

See Surety. 


Bequest. —See Contrisutory; Devise; Executors ADMINISTRA- 
Tors, 2; LeGacy; Power, 1; WILL. 
iw Equity. 

A bill having been filed by an insurance company to cancel a policy on the 
ground of fraud, a motion was made to restrain an action brought upon the policy 
after the filing of the bill. Held, that the Court of Chancery had jurisdiction, 
but would not interfere, as the case might be more suitably tried by a jury. — 
Hoare v. Brembridge, L. R. 14 Eq. 522. 

Brix or Lapinc. — See Cuarter-party, 2; SatvaGeE, 3. 
Bitts anp Notes. — See Bankruptcy, 1; Lien, 1. 
Bonp. — See Botromry. 


Bortomry. 


The Ida, a British vessel, was chartered to proceed to certain ports in South 
America. She took in cargoand delivered a portion, and on failure of the consignees 


to receive the remainder, sold the same for freight and expenses. Subsequently 
the charterer seized the vessel at Buenos Ayres for the value of the coal sold. The 
master of the vessel endeavored to obtain money on bottomry, but failing, gave 
the charterer a bottomry bond for the amount of his claim, with a further sum 
for premium. Held, that under the circumstances the bond was invalid. — The 
Ida, L. R. 3 Ad. & Ec. 542. 


BROKER. 

The defendant, as selling broker, made a contract for his principal in the fol- 
lowing terms : ‘* October 26, 1869. Sold by order and for account of P. [his 
principal] to my principals, S. & Son, to arrive, 500 tons black Smyrna raisins — 
1869 growth — fair average quality in opinion of selling broker — to be delivered 
here in London at 22s. per ewt.— D. pd. —Shipment November or December, 
1869.” Raisins arrived, which the defendant rejected as not of fair average 
quality, though it appeared they were of fair average quality for the year 1869. 
Held, that whether by the contract the raisins were only to be of fair average quality 
for the year 1869, or fair average quality generally, the broker was not liable for 
an error in judgment. — Pappa v. Rose, L. R. 7 C. P. (Ex. Ch.) 525; 8. c. L. R. 
7C. P. 82; 6 Am. Law Rev. 475. 


Carco. — See Lien, 1. 


CaRRIER. 


1. The plaintiff delivered a bullock to a railway company for transportation to 
N., and the animal was put upon a proper and sufficient railway truck, ordi- 
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narily used for the conveyance of cattle. The bullock escaped and was killed, 
without negligence on the part of the company. Held, that as the bullock was 
killed in consequence of his ‘‘ inherent vice,” the company was not liable. — 
Blower v. Great Western Railway Co., L. R. 7 C. P. 655. 

2. The defendants received, to be carried on their railway, a horse that was 
quiet and accustomed to travel by rail. No accident happened to the train, nor 
any thing likely to alarm the horse, but at the end of the journey the horse was 
found to be injured. Held (by Bramwett and Martin, BB,; Picort, B., dis- 
senting), that the company was not liable, as the presumption was that the injury 
happened from the ‘* proper vice” of the horse. — Kendall v. London & South- 
western Railway Co., L. R. 7 Ex. 373. 


CHarGE. 

A tenant for life with proviso for renewal, whose estate was subject to certain 
charges, neglected to insist upon the renewal of the lease, which if duly renewed 
would have still been subject to said charges. The tenant purchased the rever- 
sion, which was conveyed to trustees to prevent merger of the term. Held, that 
the charges on the renewable term were fastened on the reversion also. — Trum- 
perv. Trumper, L. R. 14 Eq. 295. 

See Leaacy, 6. 

Cuarity. — See Legacy, 1. 


CHARTER-PARTY. 

1. Under a charter-party a vessel was to proceed to a certain dock and be there 
loaded by the charterers before a certain day. In an action against the charter- 
ers for breach of contract, the defendants pleaded that they had no notice of the 
vessel's arrival at said dock, and of her being ready to receive cargo ; ‘* wherefore 
the defendants did not, nor could, load.” Held, that the quoted words must be 
treated as an allegation that the defendants without said notice would not have 
fair means of knowing that the vessel had arrived, and that such notice was 
necessary. — Stanton v. Austin, L. R. 7 C. P. 651. 

2. Under a charter-party a vessel was to carry a cargo, ‘‘ the act of God, the 
queen’s enemies, restraints of princes and rulers, and danger of the seas ex- 
cepted.” A bill of lading was signed referring to the charter-party, but except- 
ing ‘‘ the danger of the seas” only. Held, that the single exception of danger 
of the seas in the bill of lading did not exclude the other perils mentioned in the 
charter-party. — The San Roman, L. R. 3 Ad. & Ec. 583. 


CHILD-BEARING. — See AGE. 
Cray. — See Mines. 


CoLttsion. 
1. A steam-tug by collision caused a vessel to go adrift, and the latter was 
rescued by the tag W. Held, that the W. was not disentitled to salvage by the 
fact that some of her owners were owners of the colliding tug. — The Glengaber, 
L. R. 3 Ad. & Ec. 534. 
2. A schooner, close-hauled on the starboard tack, saw the starboard light and 
two towing-lights of a steam-tug three points upon her port bow about a mile off. 
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The tug was towing a fully laden vessel against a head wind in open sea. The 
schooner kept her luff, and the tug kept its course and came into collision with 
the schooner. Held, that the tug alone was to blame for the collision. — The 
Warrior, L. R. 3 Ad. & Ec. 553. 


Common. 


The corporation of Colchester had from time immemorial exercised an exclu- 
sive right of common in certain lands round the walls of the town for commonable 
animals, levant and couchant, within the borough. The corporation, from the time 
of Henry VIII., exercised the right of releasing their rights of common over 
certain of said lands, without resistance to the exercise of their rights over the 
remainder. On the question whether the said right of common was destroyed by 
release as above, held, that as ‘‘ antiquity of time justifies all titles, and supposeth 
the best beginning the law can give them,” it must be presumed that said com- 
mon was originally granted in gross with power to the corporation to release as 
above without destroying the common over the remainder of the lands. —John- 
son v. Barnes, L. R. 7 C. P. 592. 


Company. 


1. The defendant was appointed and acted as director of a company, there- 
by becoming liable for twenty-five shares. In ignorance of this, the defendant 
applied for twenty shares, thinking such action necessary to qualify him as 
director, and the shares were allotted to him. The company was ordered to be 
wound up. Held, that the defendant was properly placed upon the list of con- 
tributories for forty-five shares. — In re British and American Telegraph Co., 


L. R. 14 Eq. 316. 

2. The secretary of a committee of shareholders, appointed to watch the pro- 
ceedings of the directors of the company, was prosecuted by said directors for 
libel. The directors and the company were restrained at the suit of a share- 
holder from applying the funds of the company in payment of the costs of the 
libel suit, but were not, under the circumstances of the case, ordered to repay 
sums already so applied. Per Wickens, V. C., ‘‘ The special powers, given 
either to the directors or to a majority, by the statutes or other constituent docu- 
ments of the association, however absolute in terms, are always to be construed 
as subject to a paramount and inherent restriction that they are to be exercised in 
subjection to the special purposes of the original bond of association. This is 
not a mere canon of English municipal law, but a great and broad principle, 
which must be taken, in absence of proof to the contrary, as part of any given 
system of jurisprudence. — Pickering v. Stephenson, L. R. 14 Eq. 322. 

3. By the articles of association of a company it was agreed that no dismissal 
of §., the manager, should be effectual ‘‘ unless the company should, if required 
by him, pay him the full amount of money paid upon the shares held by him in 
the company.” §. paid £2000 on his shares; the company was wound up. S. 
was appointed one of the liquidators, and received £400 for his services. Held, 
that the winding up of the company was equivalent to the dismissal of S., who 
was therefore entitled to prove in the winding up for £2000, of which the £400 
received by him as liquidator must be taken as part payment. — Jn re Imperial 
Wine Company. Shirreff’s Case, L. R. 14 Eq. 417. 
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4. G., a shareholder in a limited company, transferred his shares to A., an 
infant, who transferred them to D., another infant, who transferred them to B. 
The transfers were all registered. B., who was sui juris at the date of the trans- 
fer, afterwards became bankrupt. Held, that G. continued liable as a mem- 
ber until the transfer to B. was registered, and that G.’s name must be placed 
on the list of contributories as a part shareholder. — Jn re Contract Corporation, 
Gooch’s Case, L. R. 14 Eq. 454. 

5. A company deposited deeds with a bank as collateral security for bills under 
discount, without conforming to the formalities required by the articles of asso- 
ciation. Held, that the mortgage was valid and covered the whole amount due 
the bank from the company, when wound up. — Jn re General Provident Assur- 
ance Co. Ex parte National Bank, L. R. 14 Eq, 507. 

See Surety. 


Composition. — See Bankruptcy, 2. 


CoMPROMISE. 

In dealing with a compromise within the power of the parties to it, all that a 
court of justice has to do is to ascertain that the claim on the one side and the 
answer or counter claim on the other is bond fide and truly made. — Dizon v. 
Evans, L. R. 5 H. L. 606. 

See EsecTMENT. 


Construction. —See Broker; CHarTer-Party; Company, 3; Contract; 
ContrisuTion ; Devise; Executors aNp ADMINISTRATORS, 2; INSURANCE; 
1; Legacy; Mines; Power, 1; SatvaGe, 3; SETTLEMENT, 2, 4; 


Srreet; 
Contract. 


The defendant contracted with the plaintiff for the purchase of maize ‘‘ to be 
shipped from Danube. For shipment in June and [or] July, seller’s option.” 
Cargoes of maize were shipped, and the bills of lading were dated June 4, but the 
loading had been begun in May and had ended June 4. The defendant refused to 
accept the maize. The jury found that said cargoes were June shipments. Held, 
by Marti, B., and Lusu, J., that the construction of the contract was properly 
left with the jury. By Biacksurn and ME LLor, JJ., that said cargoes were 
June shipments. By Ketty, C. B., that the construction of the contract was 
for the court, and that said cargo should have been shipped entirely in June or 
July. Judgment for plaintiff.— Alexander v. Vanderzee, L. R. 7 C. P. (Ex. 
Ch.) 530. 

See Broker; CuarTer-party; Company, 1, 3; Damacns, 2; Lien, 1; 
Partnersuip, 1; Sate. 


ConTRIBUTION. 


A testator gave a pecuniary legacy, and devised his real estate without charging 
it with his debts. His personal estate proved insufficient for payment of debts. 
Held, that the real estate was not liable to contribute ratably to the deficiency. — 
Dugdale v. Dugdale, L. R. 14 Eq. 234. 

See Company, 1, 4. 
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CoryriGut. 


1, There is no copyright in an advertisement. The plaintiff, a furniture 
dealer, had issued a descriptive catalogue, with illustrations. The defendant 
issued a similar catalogue, copying a small part of the plaintiff’s preface and 
many of his illustrations and descriptions. There was no exclusive property in 
the articles described. An injunction was granted to restrain the defendant from 
publishing the small part of the preface, but refused as to the illustrations and 
descriptions. — Cobbett v. Woodward, L. R. 14 Eq. 407. 

2. Injunction obtained by the proprietor of The Birthday Scripture Text Book 
against the publication of The Children’s Birthday Text Book, as an infringement 
of the copyright of title, and as a colorable imitation of the former. — Mack v. 
Peter, L. R. 14 Eq. 431. 


A copyholder in fee devised the lands to I., subject to a term of years, upon 
certain trusts. I. was admitted and paid a full fine. By the terms of admission 
it appeared that proclamations were made, that I. produced said copyholder’s 
will, and that the lord of the manor delivered seisin of said lands by the rod to 
hold the premises according to the purport and effect of said will. After said 
admission, proclamations were made for other persons having any interest in said 
estate to come in and be admitted, and as said trustees refused to be admitted 
for said term, the lord seized quousque. Held, that by the above admission of 
I. there was a tenant admitted in presenti to the whole estate, and not merely 
in futuro after the expiration of the term. — Everingham v. Ivatt, L. R.7 Q. 
B. 683. 


Costs. —See Company, 2; Copyricut. 
CounsEL. —See PriviLEGED COMMUNICATION. 
Covenant. —See Lease, 2; SETTLEMENT, 4. 

Custom. — See Common; MINEs, 2. 


DamaGgEs. 


1. The plaintiff carried on business in a warehouse held on long lease, and 
next to a free dock on the Thames. The dock was filled up under certain 
embankment acts, and the plaintiff’s premises thereby permanently injured with 
reference to the uses that he or any owner might put upon them. Held, that the 
plaintiff was entitled to compensation. See Land Clauses Consolidation Act, 
8 & 9 Vict. c. 18, § 68. — M Carthy v. Metropolitan Board of Works, L. R. 7 
C. P. 508. 

2. The plaintiff had a contract for furnishing a certain number of shoes at an 
exceptionally high price of 4s. per pair if delivered February 3. The plaintiff 
delivered the shoes to a railway company, with notice that if they were not 
delivered on said day they would be thrown on the plaintiff’s hands. Said com- 
pany failed to deliver the shoes in tim:, and they were sold at 2s. 9d. per pair, 
the market price. Held, that in absence of notice of said contract price, the 
plaintiff could not recover as damages the difference between the market price 
and said contract price. — Horne v. Midland Railway Co., L. R. 7 C. P. 583. 

3. The plaintiffs were owners of a rifle range, part of which was over land 
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leased by a verbal agreement only. A company took part of the plaintiffs’ land 
under a special statute. Held, that the plaintiffs had suffered damage, although 
part of the land covered by the ritle range was held on precarious tenure. — Holt 
vy. Gaslight and Coke Co., L. R. 7 Q. B. 728. 

See Carrier, 2; CoLuision, 1. 


DaNGER OF THE Seas. —See CHARTER-PARTY, 2. 


DETINUE. 


The father of A., an insolvent, agreed to give notes for ten shillings on the 
pound to trustees, for the benefit of creditors, who were to sign a deed of com- 
position under the English Bankrupt Act. A.’s father ordered the trustees not 
to part with the notes, and a creditor brought suit against the father, with one 
count in detinue for the notes, and another on the notes. Held, that the count 
in detinue failed, as the trustees were not holding the notes as agents of the 
defendant ; and that the second count failed, as the trustees were not holding the 
notes as agents of the plaintiff. — Latter v. White, L. R. 5 H. L. 578; 8.c.L. R. 
6 Q. B. (Ex. Ch.) 474; L. R. 5 Q. B. 622; 6 Am. Law Rev. 290. 

Sce JUDGMENT. 

Devise. 

1. A testator devised an estate to trustees on trust to permit his son G. to 
receive the rents and profits during his life, and after his death to permit G.’s 
son and the heirs male of his body to receive the rent and profits during their 
respective lives, severally and successively, in tail male. Held, that said son of 
G. took an estate tail. — Hugo v. Williams, L. R. 14 Eq. 224. 

2. A. gave his daughter a leasehold estate, remainder of his property to 
his wife, the income ‘‘ unto my wife for her life, and at her decease unto my 
daughter for her own benefit, and her children, or only one child if she should 
have any.” All given to the daughter to be for her own benefit, and not subject 
to the control of any husband. If the daughter should die without issue, then 
said leasehold estate, together with all left to the wife for life, over. Held, that 
the daughter was absolutely entitled to said leasehold estate and to said remain- 
der, and that the limitation over if the daughter should die without issue was 
void for remoteness. — Fisher v. Webster, L. R. 14 Eq. 283. 

3. A testator devised his estates to his son A. for life; remainder during A.’s 
life to trustees, to preserve contingent remainders; remainder to B., eldest son 
of A., for life; remainder to B.’s first and other sons successively in tail male; 
and for default of such issue, to R., second son of A., for life, with remainder to 
his first and other sons successively in tail male; and for default of such issue, to 
the third, fourth, and other sons of A., thereafter to be born successively in tail 
male; and in default of such issue, to I., the testator’s daughter, for life, with 
remainder to her first and other sons successively in tail male ; and for default of 
such issue, to E., eldest daughter of A., for life, remainder to her first and other 
sons successively in tail male; and for default of such issue, to I. B., second 
daughter of A., for life, with remainder to her first and other sons successively in 
tail male; and for default of such issue, to S., third daughter of A., for life, with 
remainder to her first and other sons successively in tail male; and for default of 
such issue, to all and every the fourth, fifth, and other daughters of A. success- 
ively, for life, with remainders to the heirs male of their bodies respectively ; and 
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“for default of such issue, to the use and behoof of all and every other the issue 
of my body ;” and for default of issue, to the testator’s heirs. The testator added 
that it was his desire to keep said estates in one person; and he made it incumbent 


‘on the females in the line of desceut, if married, to take, with their husbands, the 


testator’s name. He also directed a certain chest or muniment box to go to the per- 
son entitled to his real estate from time to time. B. came into possession of said 
estates, and executed a disentailing deed, reciting that the estate tail was vested 
in him expectant on the failure or determination of the estates in tail male limited 
to his first and other sons, and the death and failure of issue male of his brothers 
and sisters, and all reversions and remainders thereon expectant or dependent. 
B. then devised the estates to the defendant. Suid I., the testator’s daughter, 
had died in B.’s lifetime, and B.’s brothers and sisters died without leaving 
issue male. E. was the last tenant in tail under the specific limitations in the 
will, and died, leaving a daughter. Actions were brought against the defendant 
as follows: first, by parties claiming jointly under the penultimate limitation in 
the will, as being all the issue of S. (a second daughter of the testator, deceased 
before the date of the will) living at the death of E.; secondly, by said daughter 
of E., as heiress in tail general of the testator at the time the penultimate limitation 
took effect in possession ; thirdly, by the heir of the survivor (a daughter of S.) 
of all the issue of the testator living at his death other than those included in the 
particular limitations; and, fourthly, by a grandson of S., claiming as heir in tail 
of the testator at his death, all those being excluded who came within the par- 


‘ticular limitations. Held, first, that the words, ‘tissue of my body,” in the 


penultimate limitation in the will, were to be read as ‘theirs of my body.” 
Secondly, that the devise, ‘to the issue of my body,” did not, having regard to 
the whole will, have the effect of giving the estate per capita in joint tenancy 
among all who came within the class at the time of vesting in possession. Thirdly, 
that the words ‘‘all and every” were satisfied by all taking in succession, 
Fourthly, that the word ‘‘ other” was not to be read only as excluding those 
within the class already provided for, but as completing a provision for all the issue, 
so as to make the estates go over by force of the words at the end of the penulti- 
mate limitation, ‘‘ in default of such issue” only upon failure of all the issue of 
the testator. And that it followed by the rule in Mandeville’s Case, Co. Litt. 
26 b, that, by virtue of the penultimate limitation, there was, at the death of the 
testator, a vested remainder in the heirs of his body in tail: that this remainder 
descended to B., who, being tenant for life in possession, was qualified to execute 
said disentailing deed so as to acquire the absolute disposition of the estates, 
subject to the estates preceding the penultimate limitation. The particular 
limitations having failed or determined, the devisee of B. took an absolute estate. 
Judgment for defendant. — Allgood v. Blake, L. R. 7 Ex. 339. 

4. Devise in trust for all testator’s children who, being sons, should attain twenty- 
one, or, being daughters, should attain that age or marry. Proviso, that notwith- 
standing the trust aforesaid, on the marriage of any daughter, a moiety of her 
share should be held in trust for such daughter for life, remainder to her children, 
Held, that said proviso applied to the case of a daughter marrying under twenty- 
one only. — In re Dowling’s Trusts, L. R. 14 Eq. 463. 

See Conrripution ; Execurors AND ADMINISTRATORS, 2; LeGacy; Power, 
1; 
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Director. — See Company, 1, 2. 
DistripuTion. — See WILL. 
Divorce. — See SETTLEMENT, 2. 


Documents, INSPECTION OF. 

The plaintiff filed a bill to establish his title by descent to certain lands, and 
prayed inspection of certain documents. The defendants stated in their answer 
that documents A., except as to a part left open, did not tend to make out the 
title of the plaintiff; that persons not parties to the suit were interested in docu- 
ments D.; that documents Y. did not relate to any matter to be tried in the 
case, but were exclusively documents which the plaintiff would be entitled to the 
production of by way of consequential relief if he succeeded in the case. Held, 
that documents Y. and A. were protected, a pedigree not being such an entire 
document as to entitle the plaintiff to see the-whole if entitled to see part; and 
that documents D. were not protected. — Kettlewell v. Barstow, L. R. 7 Ch. 686, 


DwELLInG-PLace. — See Suop. 
EasEMENT. — See Damages, 1. 


EJECTMENT. 

Earls A., B., and C., were successive tenants in tail of property held under an 
inalienable parliamentary title. B., after the death of A., entered into possession 
of the entailed estates, and, with them, of certain leaseholds formerly in the pos- 
session of A. A.’s executors brought ejectment against B. to recover the lease- 
holds. B, died pendente lite, and another action was brought against C., the 
successor to the title. C., who was also executor of B., compromised the action 
on terms of. giving judgment, buying the leaseholds, and allowing a debt of 
£4000 as a debt from B.’s estate for mesne profits. Before the compromise a 
creditor’s suit was instituted, and a decree made for the adminstration of B.'s 
estate, which was insolvent. On a summons by A.’s executors to prove against 
B.’s estate for the amount of rents actually received by him, held, that the admission 
of C., being made as a compromise and after a decree in an administration suit, 
was insufficient to charge the estate of B. — Talbot v. Earl of Shrewsbury, L. 
R. 14 Eq. 503. 


Equity. —See Brit 1x Equity; Partnersuip, 3; SETTLEMENT, 1. 
Estate ror Lire.— See Legacy, 5. 
Estate Tart.— See Devise, 1, 3; Leaacy, 6. 
EsrorreL. —See Marriep Woman. 
Evipence. — See Executors anp ADMINISTRATORS, 3; LIBEL, 2; Stamp, 


EXEcuTORS AND ADMINISTRATORS. 

1. The creditor of a testator filed a bill against the latter’s wife, alleging that 
administration with the will annexed had been granted to the wife, who was ‘ the 
only legal personal representative and also heir of the undisposed of movables and 
immovables” of the testator, and that the wife had received and entered into the 
possession and enjoyment of all the real and personal effects of the testator. The 
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defendant pleaded that she was not administratrix with the will annexed or legal 
personal representative of the testator. Held, that the plea admitted facts con- 
stituting the defendant an executrix de son tort. — Rayner v. Kehler, L. R. 14 

. 262. 

7 By statute, if a testator does not dispose of residuary estate, his executors 
take it for the benefit of the next of kin, unless a contrary intention appear. A 
testator appointed his two sons executors, but made no residuary bequest. By a 
codicil he directed that the residuary legatees in his will should receive the residue 
without any deductions. Held, that said executors did not take the residue, and 
that there was no disposition of the same under the will and codicil. — Travers v. 
Travers, L. R. 14 Eq. 275. 

8. In a creditors’ suit for administration of the real and personal estate of a 
testator, a judgment recovered against the executors (who were also trustees of 
the real estate), held, to be primd facie evidence of debt, as against the persons 
interested in the real estate; but said persons were to be at liberty to adduce 
rebutting evidence. — Harvey v. Wilde, L. R. 14 Eq. 438. 

See Huspanp anp WIFE; Power, 4. 


Fact, Mistake or. — See Company, 1. 
Freicut. — See INsuRANCE. 
GENERAL AVERAGE. — See AVERAGE. 
Grant. — See MNEs. 
Hotcnror. — See WILL. 


Hvspanp WIFE. 

A wife had paid certain sums into a bank under an account as executrix of her 
father. The wife’s husband deposited other sums to the same account, and the 
wife paid checks for her husband's creditors and for mutual debts of both husband 
and wife. The husband died, and shortly afterward the wife. Held, that said 
sums deposited by the husband were a gift to the wife. — Lloyd v. Pughe, L. R. 
14 Eq. 241. 

See MarriaGe; SETTLEMENT, 1. 


ImmMemoriaL Ricut. — See Common. 
IncomE. — See Leaacy, 6. 


INFANT. 

Four infant daughters were entitled to a reversion expectant upon a life-estate 
subject to a provision that in case a child should die under twenty-one, and without 
having married, her share should go to the survivors. There being no other means, 
the court charged said reversion with a sum sufficient for the maintenance and 
education of the infants, under a plan securing its repayment.— De Witte v. 
Palin, L. R. 14 Eq. 251. 

See Company, 4. 


Insunction. — See Company, 2; Copyricnt, 1, 2; TrapE-mark, 2. 
INNKEFPER.—See LIEN, 2. 
Insury. — See Carrier, 2. 
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Inspection or Documents. — See Documents, INSPECTION OF ; PRIVILEGED 
CoMMUNICATION. 


INSURANCE. 

The plaintiffs had insured with the defendants, ‘lost or not lost, in the sum of 
£500 upon the freight payable to them in respect of this present voyage between 
as below, by the vessel Napier from Baker's Island, . . . the insurance on said 
freight beginning from the loading of the said vessel.” When the vessel had 
taken in two-thirds of the cargo ready for her at Baker's Island, she was wrecked. 
Held, that the policy had not attached. —Jones v. Neptune Marine Insurance Co., 
L. R.7 Q. B. 702. 

See AveRAGE; Bitt in Equiry. 


Joint Tenant. — See Lecacy, 5. 


JUDGMENT. 

Detinue for a piano-forte. Plea, that the act complained of was the joint act 
of the defendant and T., and that the plaintiff had recovered judgment for said 
act against T., and that said judgment still remained in force. Held, that said 
judgment, though unsatisfied, was a bar to the present action. — Brinsmead vy, 


Harrison, L. R. 7 C. P. (Ex. Ch.) 547; 8. c. L. R. 6 C. P. 584; 6 Am. Law 
Rey. 496. 


Jurispicrion. — See Bitt Equiry. 
LaNnDLORD aNnD Tenant. — See Copyrnoip; Lease, 2; Norice To Quit. 
Lapse. — See Legacy, 4. 


LEAsE. 


1. All coal and other mineral veins under certain land were demised by lease 
containing the clause, ‘‘they, the lessees, their executors, administrators, and 
assigns, making reasonable satisfaction to the lessors, their heirs and assigns, for 
the damage done to them respectively by the surface of their lands being covered 
with rubbish, or otherwise injured, as well by the injury done to the lands of the 
said lessors in sinking and getting the said mines and minerals, as for such dam- 
age or injury as might be done or caused in the dwelling-houses or other buildings 
of the said lessors by getting mines of coal or other minerals under any of the 
dwelling-houses or other buildings of the said lessors, according to the covenant 
thereinafter contained. By said covenant, in case of the construction of said 
buildings, the lessees were to repair the same, and for each acre damaged to pay 
a certain sum, to be determined by arbitration, on payment of which sum the 
lessees were to have the free use, possession, and enjoyment of the land damaged 
for the remainder of the term.” Held, that by the lease the lessees held the 
mines absolutely without being obliged to leave support for the surface, but that 
they must pay damages in case of injury by bringing down the surface, as pro- 
vided in the lease. — Smith v. Darby, L. R. 7 Q. B. 716. 

2. Two partners were assignees of a lease containing a covenant not to assign 
without the consent of the lessor. One partner subsequently assigned his interest 
to the other without the lessor’s consent. Held, a breach of the covenant. — Var- 
ley v. Coppard, L. R. 7 C. P. 505. 

See CuarnGE; Muvgs, 1. 
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1. A testator left a legacy to the Kent County Hospital. In fact there was no 
such hospital; but there were three hospitals, called the Kent and Canterbury 
Hospital, the West Kent General Hospital, and the Kent County Ophthalmic 
Hospital. Held, that the testator must be presumed to have intended a general 
hospital, and that the two former of said three hospitals must divide the legacy. 
—In re Alchin'’s Trusts, L. R. 14 Eq. 230. 

2. A testator gave £500 to his sons T., J., and P., and £200 to his daughter; 
and he directed that neither of his said sons to whom he should have made ad- 
vances should receive said legacy without bringing such advances into hotchpot. 
The residue of his personal estate the testator divided between his sons C., T., J., 
and P., and his daughter. The testator, before the date of the will, had ad- 
vanced to C. £500, £170, and £58; and to T., after said date, £380 and £500. 
Held, that the advances to C. (who had received no legacy of £500) should not 
be taken into account against him; but that the £380 advanced to T. should be 
deducted from his share of the residue, and that his legacy of £500 was satisfied 
by the advance of that sum. — Jn re Peacock’s Estate, L. R. 14 Eq. 236. 

3. A testator bequeathed all his property to his sister S. for life, and after her 
decease to be equally divided among his brothers and sisters. The testator 
added, ‘‘ should any of my brothers or sisters die (leaving issue) during the life- 
time of my sister S., the share which would have been theirs is to be equally 
divided among their children.” Held, that the children of a brother of the tes- 
tator, who died fifteen years before the date of the will, were entitled to share in 
the estate. — Adams vy. Adams, L. R. 14 Eq. 246. 

4. A testator gave personal estate to trustees ‘‘ to pay and transfer the same 
unto” certain parties ‘‘in equal seventh shares, as tenants in common, and to 
their respective executors, administrators, and assigns, to whom I bequeath the 
same accordingly ; and I declare that such shares shall be vested interests in each 
of my said residuary legatees, immediately upon the execution hereof, and that 
the shares of such of them as are married women shall be for their own separate 
use and disposal.” Held, that the share of a married woman who died after the 
date of the will, but before the testator, lapsed, and did not go to her husband. 
— Browne v. Hope, L. R. 14 Eq. 343. 

5. Bequest to E. to accumulate during the lifetime of her husband, and upon 
his death, ‘* should there be any child or children living, that the property should 
be secured for their benefit, and for that of their mother.” Held, that the prop- 
erty should be settled upon E. for life, with remainder to her children. — Combe 
v. Hughes, L. R. 14 Eq. 415. 

6. A testator bequeathed to his wife ‘‘ all sums of money that have come into 
my hands as part of her patrimony, being in fact a charge upon the property; 
this, as well as all just debts and obligations due from me, to be duly discharged 
as the first act of my executors.” Held, that the wife’s patrimony was to be 
treated as a debt, and a charge on the specifically devised property as well as on 
the rest of the property. A bequest to a widow of the ‘free occupancy” of a 
house confers on her the right to let it. A devise to the testator’s children of 
**all the income of real property” carries the fee. Direction that any property 
might be sold except Glencoe, ‘a property I wish to remain in the family 
as long as there is a lineal son, descendant of the forenamed sons; and if no 
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lineal male descendant from the eldest, the next to be entitled, and so on.” 
Held, a devise of an estate in tail male in possession to the eldest son. — Man- 
nox v. Greener, L. R. 14 Eq. 456. 


Letrer. — See PriviLeGep COMMUNICATION, 2. 


1. The plaintiff had furnished the Lords of the Admiralty with certain plans 
for plating. wooden vessels with iron. A letter from the controller of the navy 
to the Board of Admiralty was printed by the defendant in a blue book, contain- 
ing the following words: ‘*'These plans would have no weight whatever, from 
the known antecedents of their author; ” innuendo, that said plans were worth- 
less. Held, that said publication was a fair criticism upon a matter of national 
importance, and was privileged on the absence of malice. — Henwood v. Harri- 
son, L. R. 7 C. P. 606. 

2. Libel for words used in a certain letter. The plaintiff gave the defendant 
notice to produce said letter, but the defendant ‘swore that ‘‘ the letter referred 
to in the affidavit of the plaintiff” had been destroyed. It was held, that the 
plaintiff might give secondary evidence of the words in the letter by witnesses ; but 
that the words as laid in the declaration must be proved, and not merely what a 
witness conceives to be the substance of them. Also, that though said affidavit 
of the plaintiff contained the alleged defamatory words, the defendant had not, by 
the above answer, admitted them. — Rainy v. Bravo, L. R. 4 P. C. 287. 

See Company, 2. 


License. — See REatty. 


Lien. 


1. B. consigned to the defendants by the ship Acacia a cargo which had been 
purchased at their joint risk, and informed the defendants of bills drawn, payable 
to his own order, against the cargo. The defendants replied that B.'s drafts 
should have protection. B. indorsed the bills to the plaintiffs, who refused to 
accept, as B. had in the mean time stopped payment. The plaintiffs claimed a 
lien for the amount of said bills on the cargo. Held, that the plaintiffs had no 
lien. — Robey & Co.’s Perseverance Ironworks v. Ollier, L. R. 7 Ch. 695. 

2. An innkeeper received a guest who brought with him a hired piano, which 
the innkeeper believed to belong to the guest. Held, that the innkeeper had a 
lien upon the piano against its owner for the guest’s board. — Threfall v. Bor- 
wick, L. R. 7 Q. B. 711. 

See Company, 5. : 

Limitations, STATUTE OF. —See PARTNERSHIP, 3. 
MAINTENANCE AND Epucation. — See Inrant; SETTLEMENT, 1. 


MarriaGE. 
In Scotland, if a man acknowledge in writing over his signature per verba de 
presenti that he has taken a woman to be his wife, and she receives the writing, 
and upon the faith of it permits cohabitation, it seems there is a valid marriage, 


though the woman do not sign the writing. — Forster v. Forster, L. R. 2 H. L. 
Se. 244. 
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Marrrep Woman. 

Semble, a married woman is bound by estoppel in a deed duly executed and 
acknowledged by her, in the same manner as if she were sole. —Jones v. Frost, 
In re Fiddey (a solicitor), L. R. 7 Ch. 773. 

See Ack; Hussanp anp Wire; SeTTLeMent, 1. 


Assets. See ContrripuTion; SPECIALTY. 
MesneE Prorits. — See Esecrmenr. 


1. By lease was demised a seam of coal, called the High Hazel Bed, containing 
108a., with power to dig pits, get and carry away all of the said bed of coal. 
The lessees were to pay a minimum rent of £200 as for two acres, and £85 per acre 
for every additional acre, including all ribs and pillars left in working the coal, 
except certain specified pillars which were not for support of the surface, and 
which were to be left and not paid for. The lessees covenanted inter alia to work 
the mine to the best of their skill, and in a good and workmanlike manner. The 
lessees left the said specified pillars, and worked the mines according to the usual 
course of mining in the district. Held, that the lessees were not liable for a sub- 
sidence of the soil caused by. said mining operations. — Eadon v. Jeffeock, L. R. 
7 Ex. 379. ; 

2. The lord of a manor granted the freehold in certain land, reserving “ all 
mines and minerals within and under the premises, with full and free liberty of 
ingress, egress, and regress, to dig and search for, and to take, use, and work 
the said excepted mines and minerals.” There was no provision for compensa- 
tion to the grantee for the use of the mines. There was a bed of china clay under 
said land, but none had ever been taken at the time of said grant. Tin, which 
was known to exist in the neighborhood, was usually got by ‘‘ streaming,” an 
ancient method, which destroyed the surface of the land. Said clay could not be 
obtained without destroying the surface. Held, that said clay was included 
in the reservation, but that it could not be got in such a way as to destroy 
or seriously injure the surface. — Hext v. Gill, L. R. 7 Ch. 699. 

See Lease, 1. 

MortGace. — See Company, 5. 


NEGLIGENCE. — See Carrier, 1. 


Notice to Quit. 

The tenant of an estate being imbecile, his daughter took care of his house, 
and, with her brothers, managed the farm. A bailiff, who was known to the 
daughter as such, delivered to her a notice to quit, addressed to her father. A 
son read the notice, but the daughter did not, but burnt it, without showing it to 
her father. Held, that the daughter was an agent of the tenant for the purpose 
of receiving the notice, and that, being such agent, no failure in duty as to deliver- 
ing the notice to the tenant would render the notice invalid. — Tanham v. Nichol- 
son, L. R. 5 H. L. 561. 


PARTNERSHIP. 
1. An inalienable government contract entered into by one partner may be a 
part of the partnership assets; and, upon the dissolution of the partnership, the 
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partner who entered into the contract, and who continues to carry it on, must be 
debited with its value, to be ascertained by a reference to chambers. — Ambler vy, 
Bolton, L. R. 14 Eq. 427. 

2. Right to participate in the prafits of trade does not necessarily create part- 
nership. Whether partnership exists or not must depend upon the real contract 
and intention of the parties. — Mollero, March, & Co. v. The Court of Wards, 
L. R. 4 P. C, 419. 

3. Where the remedy in equity is correspondent to the remedy at law, and the 
latter is subject to a limit in point of time by the Statute of Limitations, a court 
of equity acts by analogy to the statute, and imposes upon the remedy it affords 
the same limitation. 

The Statute of Limitations applies to a bill in equity brought by the executor 
of a deceased partner against the surviving partner, demanding an account of 
the partnership concerns. It seems that the punctum temporis from which the 
statute begins to run is the date at which the partnership estate came to be vested 
in the surviving partner. i 

There is no fiduciary relation between such surviving partner and executor; 
neither is such surviving partner a trustee, properly so called, fur such executor, 
(Hatuerty, L. C., dissenting.) — Knox v. Gye, L. R. 5 H. L. 656. 


Patent. — See TRADE-MARK, 2. 


PAYMENT. 


Cancellation of a debt held not to be ‘‘ payment in cash” of a sum due from 


the creditor for shares in a company, under the Companies Act, 1867, § 25. 
— Cleland’s Case, L. R. 14 Eq. 337. 


PepiGREE. — See Documents, INSPECTION OF. 
Perit or Seas. —See CuarTer-Party, 2; SaLvaGE, 38. 
Prersonatty.—See REALTY. 
Pieapinc.—See Cuarrer-party, 1; Execurors aNp ADMINISTRATORS, 1. 


Power. 

1. By statute a will speaks from the death of the testator; and a general devise 
operates as an execution of a power, unless a contrary intention appear in the 
will. By settlement stock was given to trustees, subject to such trusts as the 
settlor should by deed or will appoint, and, in default of such appointment, 
in trust for the petitioner. The settlor had executed a will five weeks before said 
settlement, containing a general residuary bequest. Held, that the court might 
look into surrounding circumstances in order to put a construction upon the above 
instruments, and that, under the circumstances of the case, the will did not act as 
an execution of said power. — Jn re Ruding’s Settlement, L. R. 14 Eq. 266. 

2. The donee of a power appointed a life interest to M., an object of the 
power, and then delegated to M. a power to appoint a life interest to a stranger 
to the power, and subject thereto appointed the property to the children of M., 
objects of the power. Held, that the delegated power was void, but the sub- 
sequent appointment good. — Carr v. Atkinson, L. R. 14 Eq. 397. 

3. Power given to A. to appoint by any deed or instrument in writing, with or 
without power of revocation, to be by her signed, sealed, and delivered in the 
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presence of two or more witnesses. Held, to be well exercised by the will of A., 
not expressed to be delivered, but stated in the attestation clause to be *‘ signed, 
sealed, published, and acknowledged and declared ” to be her will in the presence 
of three witnesses. — Smith vy. Adkins, L. R. 14 Eq. 402. 

4. A power of sale given by a testator to his executors and administrators 
may be exercised by an administrator durante minore atate. — Monsell v. Arm- 
strong, L. R. 14 Eq. 423. 

See SeTTLEMENT, 3; Specratty Desr. 


PrererRED CLaim.— See AGE; Stamp. 


PRINCIPAL AND AGENT. 


When an agent makes a contract on behalf of his principal, he impliedly war- 
rants that he has authority to bind said principal; and if it turns out that he has 
in fact no such authority, he becomes liable on such warranty. Otherwise, if the 
party dealing with the agent knows all the facts, and contracts with the agent 
under an erroneous belief that such a state of facts gives the agent legal authority 
to bind the principal; under such circumstances, the agent is not personally 
liable. — Beattie v. Lord Ebury, L. R. 7 Ch. 777. 


PRIVILEGED COMMUNICATION. 


1. Documents passing between defendants or their agents and their solicitors 
ante litem motam, and described in the defendants’ affidavits as ‘* communications 
passing between us” or our agent ‘‘ and our solicitors, with reference to matters 
which are now in question in this cause; and that the same are confidential com- 
munications as between solicitor and client,” protected from production. A 
telegram passing ante litem motam between the defendants and a solicitor, then 
acting between all the parties in the matter, afterwards the subject of this suit, 
not privileged. — Macfarlan v. Rolt, L. R. 14 Eq. 380. 

2. Letters or communications passing between solicitor and client before liti- 
gation commenced, but which afterwards did commence, relating to a contract 
which had been entered into and which led to litigation, are privileged. — Wilson 
v. Northampton & Banbury Junction Railway Co., L. R. 14 Eq. 477. 

8. Communications with counsel, with a view to obtain legal advice, or with a 
person not a solicitor, but acting as his deputy, are privileged. It appears that 
the court has discretion whether or not to order the inspection of documents 
admitted to be relevant and not strictly within the privilege. If documents are 
notes of a case for counsel, inspection should be refused. If they fall short of 
that, inspection should, as a general rule, be granted. — Fenner v. London & 
South-Eastern Railway Co., L. R. 7 Q. B. 767. 


Proor. — See ExEcuToRS AND ADMINISTRATORS ; STAMP. 
Proviso. —See Devise, 4. 
Quit, Notice To. —See Nortick to Quit. 


Rartway. 
Junctions had been made between a main line of railway and two branch lines, 
so that trains ran from one branch line on to the main line, thence some distance 
along the main line, thence on to the other branch line. Some years afterwards 
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a new track was laid down by the company, nearly parallel to the main line, for 

about a mile, and a new junction substituted for one of the old junctions, so as to 

form a connection between the two branch lines over the main line. Held, that 

the said new track constituted a “ railway or portion of a railway,” such as could 

not be opened without giving notice to the Board of Trade under 5 & 6 Vict. 

c. 55, § 4. — Attorney-General v. Great Western Railway Co., L. R. 7 Ch. 767, 
See Carrigr, 1, 2; 


Reatty. 
A floating derrick was anchored for several years under a license in a river, 
for the purpose of loading and unloading coal. Held, that the anchors and der- 
rick were not so attached to the bed of the river as to be ratable as ‘‘ a house, 


building, land, tenement, or hereditament.” — Cory v. Churchwardens of Green- 
wich, L. R. 7 C. P. 499. 


Remainper. —See Devise, 2, 3; Leaacy, 5. 
Remorensss. — See Devise, 2. 
REsERVATION. —See MIvzs. 

Resipuary Execurors aNpD ADMINISTRATORS, 2. 
Reversion. —See CuarGe; Inrant. 


By the law of Scotland, in case of the purchase of goods by sample, the. pur- 
chaser may return the same after acceptance, if they do not correspond with the 
sample; otherwise by the English law. — Couston v. Chapman, L. R. 2 H. L. 
Sc. 250. 

See Contract. 

SaLvace. 


1. A brig, C., in distress for want of men, was relieved by two men sent from 
the ship L., and arrived safely in port. In consequence of the absence of the 
two men, the Z. and her crew ran risk and danger, and her crew underwent 
extra labor. Held, that the owners, master, and crew of the L. were all entitled 
to salvage. — The Charles, L. R. 3 Ad. & Ec. 536. 

2. A vessel was injured by a collision at sea, and all on board left her except 
the mate, who navigated her until she was taken into port by a steamer. Held, 
that the mate was entitled to salvage, together with the owners, master, and 
crew of the steamer. — The Le Jonet, L. R. 3 Ad. & Ec. 557. 

3. Cargo was shipped on a vessel under a bill of lading which contained among 
the excepted perils, ‘* accidents from machinery.” The vessel broke her crank- 
shaft, and was relieved by a vessel belonging to the same owners. Held, that 
said break fell within the above excepted perils, and that the owners of the 
relieving vessel were entitled to salvage against the cargo of the disabled vessel, 
and the master and crew against ship, freight, and cargo. — The Miranda, L. R. 
3 Ad. & Ec. 564. 

See Co..ision, 1. 


Security. — See Appointment; Company, 5. 


Sret-orr.— See PayMeEnT. 
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SETTLEMENT. 


1. Upon marriage, a woman induced her husband to give up his only means 
of support, and thereafter for a time both were supported by the wife’s mother. 
After the latter's death, the wife came into a large separate income. From the 
wife’s misconduct the husband was obliged to leave her, and eventually a settle- 
ment was made whereby the husband was allowed a small annuity. Subsequently 
the wife became possessed of a further sum, and prayed the court to decree a 
settlement of the same upon her. Held, that under the circumstances the court 
would not deprive the husband of his right to said sum. — Giacometti v. Prod- 
gers, L. R. 14 Eq. 253. 

2. By a marriage settlement the wife’s property was vested in trustees upon 
trust during the joint lives of the husband and wife for the separate use of the 
wife, and if there should not be any issue of the marriage, then in trust for the 
wife, her executors, administrators, and assigns, in case she survived the hus- 
band, but if she should not survive him, then to the husband for life, then to her 
kindred, subject to her appointment among them. The wife having obtained a 
divorce, held, that she was entitled to the whole property. — Fussell v. Dowding, 
L. R. 14 Eq. 421. 

8. A husband and wife, having power of appointment over personalty, in favor 
of the children of the marriage, appointed a part of the property to trustees, on 
such trusts as their son H. should by deed appoint with the written consent of 
his father, and after the decease of said father, with the consent of the trustees 
under said father’s will, or as said H. should by will appoint; and in default of 
appointment upon trust to pay the income thereof for life, or until bankruptcy, 
insolvency, or assignment; and on the decease of said H., if his interest should 
not have determined, to his executors or administrators, as part of his personal 
estate ; but if such interest should have determined upon the like trusts as would 
have affected the residue of the same share, if the same had been appointed in 
favor of H. only during his life, or until the period of such determination. 
Held, that H. took an interest for life, liable to forfeiture on bankruptcy or 
assignment. 

By settlement, husband and wife had a life-estate in realty, with power of 
appointment among children, and in default of appointment, in trust for the chil- 
dren, subject to parent’s life interest, in equal shares, to vest at twenty-one or 
marriage. The settlement contained the usual power of sale and exchange, but 
no trust for sale. A son reached twenty-one and died intestate. Afterwards the 
husband and wife declared that the shares of persons interested in money arising 
from any sale of the premises should be ‘of the quality of personal and not of 
real estate.” The real estates having been sold at the request of husband and 
wife, held, a good conversion as against the heir of the deceased son, the power 
of the settlor remaining until the end of his life. — Webb v. Sadler, L. R- 
14 Eq. 533. 

4. A covenant in marriage articles to settle real estate ‘‘ upon his [the hus- 
band’s] issue by said J. [the wife],” must be construed as a covenant for strict 
settlement, and prevents the husband creating charges in favor of younger chil- 
dren. — Grier v. Grier, L. R. 5 H. L. 688. 

See Lecacy, 5; Power, 1. 
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SHAREHOLDER. — See Company, 1, 4. 


Sure. — See AveraGe; Borromry; CHarrer-Party, 1, 2; CoLiision, 1, 2; 
Insurance; Lien, 1; SALVAGE. 


Suopr. 

The defendant owned a hall containing accommodation for about one hundred 
eattle. Adjoining was an open yard with fixed pens, capable of holding fourteen 
hundred sheep, and in which sheep were penned until required in the hall for 
sale. The defendant's dwelling-house adjoined, and communicated with said 
yard, but not with said hall. Held, that sheep sold in said hall were not sold in 
the defendant's ** dwelling-place or shop” within St. 10 Vict. ch. 14. — Fearon v. 
Mitchell, L. R, 7 Q. B. 690. 


Souicrror.—See PriviteGep COMMUNICATIONS. 


Specrarty Dest. 

A daughter was entitled, subject to her father’s life interest, to trust funds, 
out of which the trustees had power to advance £2000 on the father’s bond. 
The trustees advanced the £2000 accordingly, and further sums on the father’s 
promissory notes. Held, that the daughter was entitled to said £2000 on her 
father’s decease, as against specialty creditors. Otherwise as to the other 
advances. — Ferguson vy. Gibson, L. R. 14 Eq. 379. 

See ApvancE; APPOINTMENT. 


Stamp. 

The presumption is, that a lost instrument requiring a stamp, was stamped, in 
the absence of evidence to the contrary. But when the absence of a stamp at 
any time is proved, the onus is shifted, and it must be proved that the instru- 
ment was stamped. — Marine Investment Co. v. Haviside, L. R. 5 H. L. 624. 


SraruTE.— See Payment; Power; Snop; StrEET; Succession. 
Statute or Limrrations. —See Lrurrations, STaTUTE OF; PARTNERSHIP, 3 
Srranpinc. —See AVERAGE. 


A railway company owned a piece of ground situated between the company’s 
station and the public highway, from which it was separated by a gutter only. 
On this land the appellant allowed his hackney carriage to stand without license, 
as required by statute. Held, that said ground was not a ‘‘ street, road, square, 
court, alley, thoroughfare, or public passage,” within the meaning of the act. 
— Curtis v. Embery, L. R. 7 Ex. 369. 


Succession. 

A testator died in 1850, having devised his real estate to trustees to accumulate 
for twenty-one years, and then to convey to his then heir general; if more than 
one, as tenants in common. The testator’s heir died before the expiration of 
said twenty-one years, and four coheiresses took the property in 1871. eld, 
that said coheiresses ‘* became entitled” to the property upon the death of said 
heir, so as to render the property liable to succession duty. — Ring v. Jarman, 
L. R. 14 Eq. 357. 
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SURETY. 

Four directors of a company gave their note for £2000 to a bank by way of 
security for any balance which might be due from the company to the bank. The 
company was ordered to be wound up, and the bank proved for £3659, receiving 
a dividend of £1000. The bank then recovered the amount of said note from 
the directors, Held, that said directors were entitled to such a proportion of 
said dividend as the amount of their note bore to the amount proved by the 
bank. — Gray v. Leckham, L. R. 7 Ch. 630. 

TitLe. — See Common. 


Tou. 

Certain tolls existed from time immemorial upon goods passing to, through, 
or from the borough of Brecon. A railway company had, under an act of Par- 
liament, acquired land and built a railway through the borough. Held, that there 
could be no toll through upon goods carried by the railway company entirely 
upon their railway or land belonging to them; and that toll travers in such case 
had either been parted with, or at least suspended, until the land returned to 
the borough. — Brecon Markets Co. vy. Neath & Brecon Railway Co., L. R. 7 


555. 
Tort. —See JUDGMENT. 


TRADE-MARK. 

1. A trade-mark was allowed in the word ‘ Leopoldshall,” as denoting a 
peculiar kind of salt, though in fact the word was the name only of the mine 
whence the salt came. — Radde v. Norman, L. R. 14 Eq. 348. 

2. When a manufacturer has produced an article of merchandise, calling it by 
a particular name and selling it with a particular mark, he has acquired an 
exclusive right to such name and mark. If the use’ of such name and mark has 
been adopted by another person than the inventor thereof to sell goods of inferior 
quality but similar appearance, so that purchasers may be misled, the inventor 
of the name and mark is entitled to relief by injunction. — Hirst v. Denham, 


L. R. 14 Eq. 542. 
Trover. — See JUDGMENT. 


Trust. 


The defendants were trustees under the marriage settlement and will of G., 
with power to invest in government or real securities; and under the will the 
trustees were not to be liable for involuntary losses. The trustees advanced 
money from the blended funds on mortgage of a hotel. The trustees had sent a 
surveyor to value the hotel, and in his report the surveyor valued the hotel at 
nearly double said sum advanced, but included the estimated value of the license 
in the valuation. The property was worth about three-fifths of the sum advanced. 
Held, that the trustees were personally liable for the sum so advanced. — Budge 
v. Gummouw, L. R. 7 Ch. 719. 

See CnarGe; ExecuTors AND ADMINISTRATORS, 3; PARTNERSHIP; SETTLE- 


MENT, 2. 


VestTep INTEREST. —See Succession. 
Utrra Vines. — See Company, 2. 
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Wit. 

A testator, after directing that his trustees should carry on his business for a 
period not longer than until his youngest child should reach the age of twenty- 
one years, and should then sell his business if it was not previously sold, and 
directing the conversion and investment of his estate, and giving an annuity to 
his wife, empowered his trustees to apply so much of the income as they should 
think fit, as a common fund for the maintenance and education of his children, 
‘accumulating the surplus income in aid of the common fund, and the income 
and accumulations ultimately unapplied to follow the destination of the capital, 
whence the same shall have arisen. The capital to be divided equally among 
his children on reaching the age of twenty-one years (or marrying, if daughters). 
Certain advances already made, to be brought into hotchpot. JZeld, that the 
accumulated income should be divided equally among the children, they giving 
credit for sums advanced for maintenance and education, with interest, and for 
interest from the testator’s death on advances made by him, the capital of which 
advances was to be brought into hotchpot on the division of the capital of the 
estate. — Hilton v. Hilton, L. R. 14 Eq. 468. 

See ConrrinuTion; Devise; Execurors aNp ADMINISTRATORS, 1, 2; 
Power, 1, 3. ‘ 

Wixpine up. —See Surery. 
Witness. —See Lipset, 2. 


Worps. 
“ All and every other the Issue.” —See Devise, 3. 
** Dwelling-place or Shop.” —See Suop. 
** For Default of such Issue.” —See Devise, 3. 
** Free Occupancy.” — See Lraacy, 5. 
** From the Loading.” —See INsuRANCE. 
** Inherent Vice.” —See Carrier. 
** Tssue.” —See Devise, 3, 
** Other.” —See Devise, 3. 
* Railway or Portion of.” —See Rattway. 
** Shipment.” — See Contract. 
** Should die without Issue.” —See Devisk, 2. 
“« Street, road, square, court, alley, thoroughfare, or public passage,” &c. —See 
STREET. 
** Upon his Issue.” —See SetTLEMENT, 4. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 46 Alabama; 8 Bush (Kentucky); 44 
Georgia; 6 and 7 Kansas; 106 Massachusetts; 23 Michigan; 49 Missouri; 50 
New Hampshire; 48 New York; 21 Ohio State; 2 South Carolina; 44 Ver- 
mont; and 27 Wisconsin; also from 9 Blatchford (United States Circuit Court, 
Second Circuit) .] 

Asuttor. —See Partition; Tax, 1, 2. 


ACCORD AND SATISFACTION, 


A contract for the payment of a certain sum cannot be satisfied after breach 
by the payment of a less sum, although such payment be made in checks of a 
third party lent by him for the purpose. — Bunge v. Koop, 48 N. Y. 225. 


ACCOUNT. 


One tenant in common occupying the whole estate, and taking all the profits 
to his own use, is liable to his co-tenant in an action of account. — Hayden v. 
Merrill, 44 Vt. 336. 


ACTION. 


1. Defendant was tenant to plaintiff under a lease which stipulated that the 
lessor should pay taxes, and the lessee should repay them ‘* on demand and pre- 
sentment by the lessor of the receipt by the proper collector.” Plaintiff paid a 
certain tax, and gave defendant time to repay it, at his special request. The tax 
was afterwards adjudged illegal, and defendant refused to repay it. Held, 
that plaintiff could recover it as money paid to defendant's use. — Soulard v. 
Peck, 49 Mo. 477. 

2. B. seized A. by the arm, swung him round and let him go, throwing him 
against C., who instantly pushed him away, whereby A. came violently against 
a hook and was injured. Held, that A. might maintain trespass vi et armis 
against B. — Ricker v. Freeman, 50 N. H. 420. 

8. No action lies against one who has, without fraud or misrepresentation, in- 
duced a third party to break his contract with the plaintiff. — Ashley v. Dixon, 
48 N. Y. 430. 

4. One partner fraudulently conspired with his creditor to pay his own debt 
out of the firm property. Held, that no action thereby accrued to the firm, but 
that the other partners must sue severally. (Lort, Ch. C., and Gray, C., 
dissenting.) — Calkins v. Smith, 48 N. Y. 614. 

5. The owner of a building with a roof constructed so that snow collecting on 
it from natural causes will naturally fall into the highway, is liable, without fur- 
ther proof of negligence, to one injured by such a fall while travelling on the 
highway with due care. — Shipley v. Fifty Associates, 106 Mass. 194. 
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6. Defendant, an apothecary, by his servant, neghgently sold poison as and 
for a harmless medicine, to P., who bought it to administer, and did administer 
it to plaintiff. Held, that defendant was liable for injury accruing to plaintiff. — 
Norton v. Sewall, 106 Mass. 143. 

7. A laborer on plaintiff's farm, under a contract to receive a certain propor- 
tion of the crop for his services, was assaulted by defendant, and disabled from 
working. eld, that plaintiff could maintain no action therefor. — Burgess v. 
Carpenter, 2 So. Car. 7. 

See Account; Assumpsit; Carrier, 2; Evipence, 5; Lorp’s Day; Mati- 
cious Prosecution, 1; Susscriprion; Surety, 2; Trespass, 1. 

AcTION ON THE Case. — See Inrant, 2; Trespass, 1. 
ADMINISTRATOR. — See Executor ADMINISTRATOR. 
Apmriratty. — See Court. 

ADVERSE Possession. — See Luwitations, Statute or, 1. 


AGENT. 


A bank check having the words ‘* tna Mills” printed in the margin, and 
signed ‘*‘ A. B., Treasurer,” is the check of the tna Mills, and not of A. B.— 
Carpenter vy. Farnsworth, 106 Mass. 561. 

See Action, 6; Iysurance (Fire), 2; Lien; Master anp Servant, 

AGREEMENT.—See Contract. 

AMENDMENT. — See JuDGMENT, 1. 
AppPeaL. — See JURISDICTION. 

Arrest. — See Fatse IMprisONMENT. 
Assautt. — See Action, 2,7; Carrier, 2; Farse Imprisonment; Huspanp 
AND Wires, 1; Trespass, 4. 
AssEssMENT. — See Burpen or Proor; IncumBrance; Tax, 1, 2. 
ASSIGNMENT. — See CovENANT, 1. 


ASSUMPSIT. 


A city took for a street land claimed both by A. and B. Damages for the 
taking were paid to B., against whom A. brought an action to recover them as 
money had and received to his use. Held, that in this action A. might prove his 
title to the land. — Tamm vy. Kellogg, 49 Mo. 119. 

See ConriscaTIon, 1. 


ATTACHMENT. 


1. Plaintiff had a pair of oxen in the keeping of L., under an agreement that 
they should become L.’s property when he paid for them. He had also in his 
own possession another pair, which defendant attached. Held, that the latter 
pair were exempt from attachment. — Wilkinson v. Wait, 44 Vt. 508. 

2. The sheriff’s sale of chattels attached on mesne process vests the title in 
the vendee, though the plaintiff in the action never recover judgment. — Morse 
v. Morse, 44 Vt. 84. 

See GaRNISHMENT. 


AtrTorney. — See AuDITA QUERELA, 


XUM 
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AvucTIONEER. — See Bankruptcy, 1. 


AvubITa QUERELA. 

Audita querela does not lie for relief against a judgment on the ground that an 
attorney appeared for the defendant in the action without authority. — Abbott v. 
Dutton, 44 Vt. 546. 

Baceace. — See Carrier, 1, 
Bait. — See Parpon, 3. 


BartmentT. — See Carrier, 1; Executep Sacre; Fraups, Starure or, 1; 
GaRNISHMENT; INFANT, 2. 


BANKRUPTCY. 

1. A claim against an auctioneer for the proceeds of goods sold by him is a 
** debt created while acting in a fiduciary character,” within the meaning of the 
Bankrupt Act, and is not barred by a discharge in bankruptcy. — Jones v. 
Russell, 44 Ga. 460. 

2. A creditor whose claim is barred by the Statute of Limitations of the state 
where he and his debtor reside, cannot maintain a petition, founded on such 
claim, in the District Court of the United States, to have the debtor declared a 
bankrupt. — Jn re Cornwall, 9 Blatchf. 115. 

8. A railroad corporation was chartered by the legislatures of Massachusetts 
and Connecticut, and exercised its franchises in Massachusetts, Connecticut, and 
New York. October 21, 1870, a petition was filed in the District Court for the 
District of Massachusetts, praying that the company might be adjudged bank- 
rupt. December 20 and 31, like petitions were filed in the District Courts for 
the District of Connecticut and the Southern District of New York respectively. 
March 2, 1871, the company was adjudged bankrupt in Massachusetts. On 
March 1, a like decree was signed by the judge in New York, but not filed 
till March 3. The company was afterwards adjudged bankrupt in Connecticut. 
Held, that the court in Massachusetts had exclusive jurisdiction, and that pro- 
ceedings in the other courts should be stayed. — Jn re Boston, Hartford, & Erie 
R.R. Co., 9 Blatehf. 101, 409. 

4. A railroad company, incorporated by the laws of a state, cannot be pro- 
ceeded against in bankruptcy in a District Court without the state or states where 
it is incorporated, or where its road is to be built, maintained, and operated. — 
In re Alabama & Chattanooga R.R. Co., 9 Blatchf. 391. 


Bastarpy. — See ConstiTuTionaL Law, 4. 
BELLIGERENT. — See Insurance (Lire), 2. 
BrETTeRMENT. — See Tax, 1, 2; Way, 1. 


Bitts anp Notes. 
A promissory note in the form “I promise,” &c., signed by two makers, is 
their joint and several note. — Wallace v. Jewell, 21 Ohio St. 163. 
See ConriscaTion, 1; Costs; Evipence, 2, 3; InteGat Contract, 1; 
Inrant, 1; Scatina Law; Surety, 1; Usury; War. 


Bona Five Hoiper. — See Usury. 
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Bonp. — See Conriict or Laws; Constirurionat Law, Srare, 2, 
Conrract, 1; Rarivicarion; Surery, 2. 


Burven or Proor. 

Action by a mutual fire insurance company to recover assessments. Held, 
that plaintiffs were bound to prove that losses or expenses authorizing the assess- 
ments had occurred, — Pacific Mutual Insurance Co. v. Guse, 49 Mo. 329. 

See Lysurance (Lire), 3; Novice. 


CARRIER. 


1. A gold watch deposited in his trunk by a traveller on a railroad, is baggage 
for which the carrier is responsible. — American Contract Co. v. Cross, 8 Bush, 
472. 

2. Common carriers of passengers by steamboat are liable for an assault and 
battery committed by their steward and table-waiters on a passenger upon his 
interference by a proper remark with their rude treatment of his relative, a fellow- 
passenger, in reference to a meal which he had taken on the boat. — Bryant v. 
Rich, 106 Mass. 180. 

3. Carriers who agree ‘‘ to forward” a package to a place beyond their own 
route, and ** to be liable as forwarders only,” are not liable after delivering the 
package with proper instructions to other carriers at the end of their own route. 
(Lort, Ch. C., and Hunt, C., dissenting.) — Reed v. United States Express Co., 
48 N. Y. 463. 


See Evipence, 5. 
CasE, AcTION ON THE. — See ACTION ON THE CaSE. 
CatrLe. — See NEGLIGENCE. 
Carter. — See Corporation; Tax, 1. 
CuatreL MortGaGe. — See MortGaGe. 
Cueck. —See Accorp AND SATISFACTION; AGENT. 
Cuurcu. —See Tax, 1. 
Citizen. —See Vorer. 
Common Carrier. — See CaRRIER. 
ComvEnsaTion. — See Way, 3. 
ConpiT10n. — See Contract; Iysurance (Fire), 2; (Lire), 1, 2, 8. 
ConpiTionaL Sate. —See ATTACHMENT, 1. 
CoNFEDERATE Money. — See Damaces, 1; Save; Scatine Law. 


ConFISCATION. 


1, Assumpsit on the common money counts. First plea, that defendant, act- 
ing as a military officer, under martial law, captured certain bills of exchange, 
drawn by persons within the enemy’s lines on persons within the limits of defend- 
ant’s command; that defendant confiscated said bills, and paid over their pro- 
ceeds, when collected, to the United States treasury; and that the causes ot 
action sucd on arose out of said acts. J/eld, bad, because said acts were un- 
authorized by martial law, or by any confiscation act, which alone could consti- 
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tutionally give authority to confiscate. Second plea, that the cause of action did 
not accrue within two years before its commencement, nor within two years after 
March 3, 1863. J/eld, bad, because the statute (12 Sts. at Large, 757) does not 
bar actions of assumpsit. — Britton v. Butler, 9 Blatcht. 456. 

2. A statute limiting the time for bringing actions to recover land seized under 
the Confiscation Act, bars only him who was tenant of the freehold at the time 
of confiscation, and not the heir or remainder-man. — Dewey v. McLain, 7 Kans. 
126. 

ConFtict oF FEDERAL State AutTHoriry.—See Persury; Removan 
oF Suits. 


Conruicr oF Laws. 


A bond given to @ judge of probate in New Hampshire by a guardian, as se- - 
curity for the faithful performance of his duties, according to the laws of New 
Hampshire, held, not enforceable in Vermont.— Probate Court v. Hibbard, 44 
Vt. 597. 

See ILteGat Conrract, 3. 


ConsiweraTION. — See ConstiruTionaL Law, 4; Execurep Sate; Fravups, 
SraTUTE oF, 1. 


ConsiGNor— See Evipence, 5. 
Conspiracy. — See Action, 4. 


ConsTITUTIONAL Law. 


1. An act of a state legislature authorizing the taking of private land for the 
purpose of conveying the same to the United States for the erection of light- 
houses thereon, held, unconstitutional. — Zrombley v. Humphrey, 23 Mich. 472. 
But see Burt v. Merchants’ Insurance Co., 106 Mass. 356, contra. 

2. Defendant, a sheriff, levied on property of J., and after selling enough to 
satisfy the execution, had a surplus left in his hands, which he afterwards, by 
order of the military authorities, paid over to K. In an action brought on his 
official bond, for the benefit of J., more than two years after the return of the 
execution, but within two years after J. had demanded the money of him, de- 
fendant pleaded, (1) a provision of the state constitution that ‘tno person shall 
be prosecuted civilly or criminally for any act done in pursuance of orders re- 
ceived from any person vested with military authority ;” (2) a two-years’ Statute 
of Limitations. Held, that the first of these provisions was unconstitutional, and 
no defence, but that the second was a bar. — State v. Gatzweiler, 49 Mo. 18. 

3. A homestead exemption law is not unconstitutional as against creditors by 
contracts made, or (Moses, C. J., dissenting) by judgments recovered, before 
its passage. — In re Kennedy, 2 So. Car. 216. 

4. A provision in a state constitution declaring all contracts, the consideration ° 
whereof was the purchase of slaves, to be void, and that no suit shall be prose- 
cuted for the enforcement of such contracts, held, unconstitutional. — Calhoun v. 
Calhoun, 2 So. Car. 283. 

5. An act authorizing a mill-owner to flow adjacent lands on paying compensa- 
tion to the owners thereof, held, unconstitutional. — Tyler v. Beacher, 44 Vt. 650. 

See ConriscaTion, 1, 2; ConstiruTionaL Law, Srare, 3; Rerea; 
Way, 3. 
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ConstrruTionaL Law, State. 

1. One charged with misdemeanor being at large on bail, and failing to appear 
at the time fixed, was tried, convicted, and sentenced in his absence. Held, un- 
constitutional. — Slocovitch v. The State, 46 Ala. 227. 

2. A state legislature may authorize counties to take stock in railroad com- 
panies, and to issue bonds to pay for such stock. (Brewer, J., dissenting.) — 
Leavenworth County vy. Miller, 7 Kans. 481; State v. Nemaha County, ib. 542; 
Morris v. Morris County, ib. 576. [See all the decisions on both sides of this 
question collected in the first of these cases, 7 Kans. 503-512.] 

3. A statute giving a proceeding to enforce a lien on a vessel for timber used 
in its construction, is not unconstitutional by reason of its requiring the owner 
of the vessel to give a bond before he can onee against the claim. — Happy v. 
Mosher, 48 N. Y. 313. 

4. A provision in a bastardy act Livscting the putative father to be committed 
to jail in default of giving security to perform the order of the court charging 
him with the maintenance of the bastard, does not conflict with a constitutional 
provision that ‘*no person shall be imprisoned for debt in a civil action.” — 
Musser v. Stewart, 21 Ohio St. 353. 

5. The constitution provided that ‘*the Supreme Court shall always have 
power to issue writs of quo warranto.” The legislature abolished the writ, 
leaving to the Supreme Court jurisdiction, in another form of proceeding, of the 
rights which had been tried thereby. Held, constitutional. — Alexander v. 
McKenzie, 2 So. Car. 81. 

See ConstiruTionaL Law, 4; OurLaw; Parpon, 2; Tax, 1, 2; Vorer. 


Construction. — See Exception; Vorer; Worps. 


ContTRact. 

If by the terms of a contract of sale the property in the thing sold is to pass to 
the vendee upon his payment of the purchase-money at a particular bank, the 
refusal of the bank to receive it will not excuse performance of the condition, — 
Thompson v. Ray, 46 Ala, 224. 

See Accorp anp Satisracrion; Action, 3; ConstiruTionaL Law, 3, 4; 
Covenant, 1; DamaGes, 3; Executep Sate; Fraups, Statute or, 1, 2; 
Contract; Lien; Pusuic Poricy; Repeat; Sramp; Susscrip- 
TION; Way, 1 


Contrisutory NEGLIGENCE. — See NEGLIGENCE. 
Conversion. — See Exrecutep Sate. 


CorpPoraTION. 

The legislature of Pennsylvania chartered a corporation, authorizing it to do 
business anywhere except in Pennsylvania. Held, that it had no legal existence 
anywhere. — Land Grant Railway and Trust Co. v. Coffey County, 6 Kans, 245, 

See Bankruptcy, 3, 4; JupiciraL NOTICE. 


Costs. 


Action on a promissory note made payable in gold or silver. eld, that judg- 
ment must be entered for the amount of the note and interest in coin, but for 
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costs generally, that they might be paid in legal-tender notes. — Phillips v. 
Dugan, 21 Ohio St. 466. 
See Parvon, 1. 


County. — See ConstiruTionaL Law, StaTE, 4. 


Court. 


A district court of the United States, sitting as a court of admiralty, is a court 
of record. — Brown v. Bridge, 106 Mass. 563. 


COVENANT. 


1. In an assignment of an executory contract for the sale of land, there is no 
implied covenant on the part of the assignor of title to the land in the vendor. — 
Thomas v. Bartow, 48 N. Y. 193. 

2. A covenant in a lease to convey during the term runs with the land, and 
binds assigns, though not named. — Hagar v. Buck, 44 Vt. 286. 

See LanpLorp anp Tenant, 2. 


Crepitor. — See Destor CREDITOR. 

Law.—See ConstiruTionaL Law, Strate, 1; DrunkeNNess; 
Evivence, 1; Hussanp anp Wire, 1, 3; Jurispiction; Jury, 1, 2; Mur- 
DER; OurLaw; Parpon; Persury; Presumption, 1; VeERpIcT. 

Custom. — See UsaGe. 
Customs anp Duties. —See Notice. 


DaMaGEs. 


1. Action on notes given by defendant for the price of goods sold by plaintiff 
as executor. Defence, that it was understood at the time of giving the notes, 
that they were to be paid in Confederate currency. Held, that plaintiff could 
recover the value of the property sold in lawful money at the time of the sale. — 
Wharton v. Cunningham, 46 Ala. 591. See also Wilcoxen v. Reynolds, ib. 529; 
Taunton v. McInnish, ib. 620. 

2. Plaintiff was an officer in the Confederate army, carrying on war against 
the United States, during which time defendants unlawfully occupied his property. 
Tn an action brought by him after the end of the war, held, that defendants were 
liable for what the use of the property was reasonably worth, and not merely for 
the rents actually received by them. — Louisville & Nashville R.R. Co. v. Buck- 
ner, 8 Bush, 276. 

3. Action for not accepting goods sold. Defendant offered to show in mitigation 
of damages that part of the goods tendered were borrowed by plaintiff to enable 
him to perform his contract, and were to remain the property of the owners if 
defendant refused to accept them. Held, that the evidence was inadmissible. — 
Nixon v. Nixon, 21 Ohio St. 114. 

See Costs; Scatinc Law; Way, 3. 


Dest. —See Constitutional Law, Strate, 4. 


Destror anp Crepiror. — See Bankruptcy, 2; ConstiruTionaL Law, 3; 
Foreign Law; Fravups, Statute or, 3. 


DepicaTion.-— See Evipence, 6. 
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Dexep.— See Eviwence, 6; Excerrion; Huspanp anp Wire, 2, 4; 
SUMPTION, 2; SURRENDER, 
DomiciLe. — See Bankruptcy, 4; Vorer. 


Dower. 


Where by statute a mortgage is only a security, and passes no title, A. took a 
conveyance of an estate, giving at the same time a mortgage of the same to the 
grantor to secure payment of the purchase-money. /eld, that A.’s wile was 
dowable of the land so mortgaged. (Locurang, C. J., dissenting.) — Slaughter 
v. Culpepper, 44 Ga. 319. 

See Wire, 4. 


Drart. — See Contract, 1. 


DruNKENNESS. 

Drunkenness neither aggravates nor excuses a crime; but is proper evidence 
to be considered by the jury in determining the question of malice. — Shannahan 
vy. Commonwealth, 8 Bush, 464. 

Easement. — See Way, 3. 
Execrion. — See 
Eminent Domain. — See ConstituTiona Law, 1. 
Escare. —See Evipence, 1. 
Escrow. — See Eviwence, 3. 


Estorret. — See Eyipence, 6; Homesreap; Hussanp anp Wire, 4; 
Way, 1. 


EVICTION. 

If a landlord erects, without the tenant’s consent, within the curtilage of the 
demised house, a permanent structure which renders unfit for use two rooms in 
the house, used for a kitchen and bedroom, the tenant may treat it as an evic- 
tion, and give up the premises, and refuse to pay rent. — Royce v. Guggenheim, 
106 Mass. 201. 


EvivENCce. 

1. A prisoner, while on trial for murder, made his escape. Ona second trial on 
the same indictment for the same offence, evidence of this fact was held admis- 
sible as tending to show his guilt. — Murrell v. The State, 46 Ala. 89. 

2. Parol evidence is admissible to show that the indorsement of a note was 
made under an agreement that the indorsee should collect the note and pay the 
proceeds to the indorser. — McWhirt v. McKee, 6 Kans. 412. 

3. Parol evidence is inadmissible to show that a note was delivered to the 
payee to be held as an escrow, and to be vested only in a certain contingency. — 
Massmann vy. Holscher, 49 Mo. 87. 

4. On an issue of the genuineness of a signature, papers conceded to be 
signed by the person whose signature is disputed, are not admissible in evi- 
dence for the purpose of comparison, if they are not in evidence for other 
purposes. — Randolph v. Loughlin, 48 N. Y. 456. 
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5. Action against a common carrier for the loss of goods, ‘brought by the 
consignor named in the bill of lading. Defence, that the goods were safely 
carried to defendants’ terminus, and lodged in their warehouse, whereby 
their liability as carriers ceased. Held, (1) that evidence was admissible to 
show a custom of consignors to give, and of defendants to comply with, direc- 
tions as to delivering goods to another carricr to be forwarded to their place 
of destination; (2) that such custom being proved, defendants were liable as 
carriers until such delivery to the next carriers; (3) that the consignors 
were the proper parties to sue. — Hooper v. Chicago & N. W. Railway Co., 27 
Wis. 82. ; 

6. Defendants recorded a plat of their land, a certain part of which was 
marked ‘* Reserved Public Square,” and conveyed parcels of the land by deeds 
referring to the plat. Held, that they were not estopped to show by parol 
that they had dedicated the square to a special public use only, and that such 
use had determined. — Daniels v. Wilson, 27 Wis. 493. 

See DamaGrs, 3; DrUNKENNESS; Husspanp aNp WIFE, 3; JUDGMENT, 2; 
Jupician Notice; Presumption, 1; Recorp; Scaring Law; Sramp; 

EXceEPTION. 


Grant by deed of ‘‘a well and aqueduct, excepting my right of using all 
necessary water at” certain places described. Held, that the right was reserved 
to the grantor in fee. — Emerson v. Mooney, 50 N. H. 314. 


EXECUTED SALE. 


M. sold goods to B., took payment in Confederate money, and agreed to 
keep the goods for B. He afterwards converted them to his own use. Held, 
that he was liable to B. in trover. — Block v. McNeil, 46 Ala. 288. See also 
Ingersoll vy. Campbell, ib. 282. 

Execution. — See ConstitutTionay Law, 2; PreroGaTive. 
Executor aNpD ADMINISTRATOR. — See INFANT, 1; Removat or Surrs, 1. 


IMprisONMENT. 


One who has procured the arrest and imprisonment of another on a lawful 
warrant is not liable to an action for assault and false imprisonment, although 
he obtained the warrant by misrepresentations. — Coupal vy. Ward, 106 Mass. 289. 


Fence. — See NEGLIGENCE. 
Fire Insurance. — See INsuRANCE. 
FiowaGe. — See ConsTiITuTIONAL Law, 5. 


Forciste Entry. — See Restitution. 
ForeiGN ATTACHMENT. — See GaRNISHMENT. 


ForeiGn Law. 

A man made a mortgage to his wife, to secure the payment of a debt due from 
him, which she had purchased from his creditor in New York, out of ber own 
separate property. In an action brought in Michigan, to enforce the mortgage, 
held, that as a wife may become a creditor of her husband by the law of Michi- 
gan, it must be presumed, in the absence of evidence, that the law of New York 
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was the same, though different from the common law, and that therefore the 
mortgage was made upon good consideration, and was valid. — Worthington v, 
Hanna, 23 Mich. 530. 


Fravp.—See Acrion, 4. 


Fraups, SraTure oF. 

1. The agent to furnish the quotas of certain towns for enlistment in the army, 
deposited with the provost-marshal county bonds, under a parol agreement that 
they should be held as security that the men furnished should not desert before 
reaching the place of rendezvous. Held, that the agreement was void, (1) by the 
Statute of Frauds, as an agreement to answer for the default of another, (2) as 
against public policy, (3) as without consideration. — Richardson v. Crandall, 
48 N. Y. 349. 

2. Plaintiff bought stock of defendant, who agreed to take it back and repay 
plaintiff for it, on request. Held, that his agreement was part of the original 
contract, and not within the statute. — Fay v. Wheeler, 44 Vt. 292. 

3. The verbal promise of a debtor to pay part of his debt by discharging his 
creditor’s debt to a third person, to which arrangement the latter assented, held, 
not within the statute. — Putney v. Farnham, 27 Wis. 187. 

4. An oral promise of the mortgagee of part of a vessel, made to persons who 
have furnished her with supplies for which they have no lien on her to pay the 
debt, if they will not attach the interest of the other part-owners, is within the 
statute. — Ames v. Foster, 106 Mass. 400. 


Gaminc-House. — See Contract, 2. 


GARNISHMENT. 


Defendant permitted L. to leave with him a box nailed up, which he declined 
to be responsible for, and of whose contents he was ignorant. eld, that he 
was chargeable as garnishee of L. for the value of the goods in the box.— 
Loyless v. Hodges, 44 Ga. 647. 


Gotp. —See Costs; Lecat TENDER. 
Grant. —See Exception. 
Guaranty. — See Fraups, Statute or, 1, 8, 4. 


GuarDIAN. 

A statute providing that certain courts may authorize or require a guardian 
to sell personalty held by him as guardian, and invest the proceeds in real estate 
or otherwise, does not take away his common-law right to sell without leave of 
court. — Wallace v. Holmes, 9 Blatchf. 65. 

See Conriict or Laws. 

Hanpwritinc. —See Evipence, 4. 
Herr. — See ConFiscaTion, 2. 
Hicuway. —See Way. 


HomestTeap. 


The wife of the true owner of land sold it as agent of a third person to de- 
fendant, without notifying him that she or her husband had any interest in it; 
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but it did not appear that she knew of her rights, or that defendant relied upon 
her representations, In an action brought by her after her husband’s death and 
her own second marriage to recover the land as homestead, held, (1) that she 
was not estopped to make the claim; (2) that she could recover no more than 
the rents and profits accruing between the death of her first husband and her 
second marriage. — Anderson v. Coburn, 27 Wis. 559. 

See ConstiruTionaL Law, 3; Huspanp anp Wirz, 4; PREROGATIVE. 


Homicipe. — See Murper. 


‘Husspanp anp WIFE. 


1. A husband cannot justify an assault and battery on his wife, as moderate 
correction. (Peck, C. J., dissenting.) — Fulgham v. The State, 46 Ala. 145. 

2. Where by statute ‘all property of a wife, held by her before marriage, or 
to which she may become entitled after marriage, is her separate estate,” a deed 
by a husband to his wife is not void, and is voidable, if at all, only by the hus- 
band or those claiming under him. — Stone v. Gazzam, 46 Ala. 269. 

3. Under a statute allowing defendants in criminal cases to testify in their own 
behalf, a wife cannot be a witness on the trial of an indictment against her hus- 
band. — State v. Straw, 50 N. H. 460. 

4. A mortgage was made by husband and wife to secure the husband's note, 
which was void for usury. The plaintiff took an assignment of the note and 
mortgage for a valuable consideration, having been told by the husband that the 
securities were valid, and would be paid. In an action to foreclose the mort- 


gage, the husband having died, held, that the wife was not estopped either by her 
own deed or by the husband’s declaration to assert her rights of dower and home- 
stead in the mortgaged premises. — Camphell v. Babcock, 27 Wis. 512. 

5. A wife is not a competent attesting witness to a will containing a devise to 
her husband.— Sullivan v. Sullivan, 106 Masss 474. 

See Dower; Foreign Law; Homesteap; Mauicious Prosecution, 1; 
PRESUMPTION, 2. 


ILLEGAL ConTRACT. 


1. Defendant made a promissory note, the consideration of which was the exe- 
cution by plaintiff of a bond conditioned to procure for defendant a substitute in 
case he should be drafted so as to do duty in the army, or otherwise to clear him from 
said draft. Defendant was in fact never drafted. J/eld, that the condition of the 
bond was contrary to public policy, and that no recovery could be had on the 
note. — O'Hara v. Carpenter, 23 Mich. 410. 

2. It is no defence to an action for work and labor done and materials furnished 
in fitting up a house, that the plaintiff knew at the time that the house was to be 
used for gambling purposes. — Michael y. Bacon, 49 Mo. 474. 

3. S. sold and delivered spirituous liquors in New York, where such sale was 
lawful, to E., who resold the same in New Hampshire, where such sale was unlaw- 
ful. There was evidence tending to show that S. had, in New Hampshire, solicited 
orders from E., and had, at the time of the sale in New York, reasonable cause 
to believe, and did believe, that E. meant to resell the liquors in New Hampshire, 
contrary to law. Held, that the contract could be enforced in New Hampshire. 
(Bettow, C. J., and Smitu, J., dissenting.) — Hill v. Spear, 50 N. H. 254. 

See Fraups, Statute oF, 1; Pustic Poticy. 
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Imrorts. — See Notice. 
ImprisonMENT. — See ConstiruTionaL Law, Strate, 4; Fatse Imprisonment, 


INCUMBRANCE. 


Taxes on land are an incumbrance thereon from the date of their assessment. 
— Cochran v. Guild, 106 Mass. 29. 


InporsER. — See Eviwence, 2; Usury. 


INFANT. 

1. An infant bought a horse, gave his note for the purchase-money, and died 
before coming of age. His administrator, knowing the circumstances of the pur- 
chase, sold the horse for the benefit of the infant’s estate. eld, that the infant's 
contract was thereby ratified, and that an action would lie on the note. — Shrop- 
shire v. Burns, 46 Ala. 108. 

2. Action on the case, ‘* for that defendant hired of the plaintiff a certain horse, 
. . . and so carelessly and immoderately drove said horse that by means thereof 
said horse died.” Plea, that at the time of the letting, driving, and death afore- 
said, defendant was an infant. Held, good. — Eaton vy. Hill, 50 N. U. 235. 

See Parent. 

Insunction. — See TRADE-MARK. 
Insanity. — See Insurance (Lire), 3. 
Insotvency. — See Surety, 1. 


INSURANCE (FIRE). 


1. A sale by one partner to another of his interest in partnership property in- 
sured, will not avoid the policy, though the company’s charter provides that the 
policy shall be void on alienation of the property by sale or otherwise. — Pierce 
y. Nashua Fire Ins. Co., 50 N. H. 298. 

2. Defendants, by B., their agent, authorized to issue and renew policies and 
receive premiums, insured R. by a policy containing a condition of forfeiture in 
case the property insured should be sold or transferred, or any change should take 
place in title. R.’s title to the property vested in the plaintiff, who notified B. 
of the fact, and paid to him a premium, and took from him a renewal receipt. 
Held, that the condition was waived, and that plaintiff could recover for a loss. 
— Miner v. Phenix Ins. Co., 27 Wis. 693. See also Ludwig v. Jersey City Ins. 
Co., 48 N. Y. 380. 

See BurpEN oF PROOF. 


InsuRANCE (Lire). 

1. Action on a policy of life insurance, conditioned to be void if the annual 
premiums were not duly paid. The assured lived in Georgia, and by reason of 
the war could not pay the premiums to the company in New York. Held, that 
the policy was avoided, and that a tender, after peace was restored, of the un- 
paid premiums and interest could not revive it. — Dillard v. Manhattan Life Ins. 
Co., 44 Ga. 120. But see Hamilton v. Mut. Life Ins. Co. of N. Y., 9 Blatehf. 
234, contra. 

2. Defendants insured the life of W. by a policy containing a proviso for for- 
feiture if the assured should enter into any military service whatsoever, ‘‘ and 
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with the understanding” that the said W. was not insured by said policy against 
death from any of the casualties or consequences of war or rebellion, or from 
belligerent forces. W., while building a bridge under direction of the military 
authorities of the United States, was killed by guerillas not in uniform. eld, 
that defendants were liable on the policy. — Welts v. Connecticut Mut. Life Ins. 
Co., 48 N. Y. 34. 

3. Action on a policy of life insurance, conditioned to be void if the assured 
should die by suicide. It was admitted that he killed himself. J/eld, that 
plaintiff was bound to show that the assured was unconscious of the act he was 
committing, and did not intend to take his own life; and that whether he was 
capable of distinguishing between right and wrong was immaterial. — Gay v. 
Union Mut. Life Ins. Co., 9 Blatchf. 143. 

See Removat or Surrs, 1. 

Intent. — See Insurance (Lire), 3. 
Interest.—See LeGat Tenper; Usury. 
InTERNAL ReEvENvE. — See Sate; Sramp. 
Jom? — See Brits anp Nores. 
JupGE. — See Conriict or Laws; Jurispicrion. 


JUDGMENT. 

1. When a judgment, which ought to have been in the alternative, for the 
recovery of a chattel, or its value, was entered for the value only; held, that the 
error could not be amended as a misprision of the clerk. — Rogers v. Bradford, 
8 Bush, 163. 

2. In an action of trespass quare clausum, where the taking and carrying 
away of chattels was laid in the declaration as aggravation, the plaintiff had a 
verdict. In another action between the same parties, involving the title to the 
same chattels, it was proved that the question of the taking and conversion was 
submitted to the jury in the first action. J/eld, that judgment and satisfaction in 
that action vested the property of the chattels in the defendant. — Smith v. 
Smith, 50 N. H. 212. 

See ConstituTioNnAL Law, 3; Costs; Parpon, 1; Recorp; Veropicr. 


Jupiciat Notice. 
An act incorporating a city is a public act, of which a court will take notice 
without proof. — Prell v. McDonald, 7 Kans. 427. 
Sate. See Lanpitorp AND TENANT, 2. 


JURISDICTION. 


A justice of the peace tried an offence which he had jurisdiction to try “in 
case of absence, sickness, or other inability of the municipal judge.” The muniec- 
ipal judge had declined to act in the cause. Held, (1) that the justice had no 
jurisdiction, and (2) that this objection might be taken for the first time on appeal 
from his decision. — Klaise v. The State, 27 Wis. 462. 

See Bankruptcy, 3, 4; Persury; Recorp; Removat or Suits; Vorer. 


Jury. 
1. The consent of the defendant in a criminal case to the returning of a 
sealed verdict is no waiver of his right to have the jury polled. — Stewart v. The 
People, 23 Mich, 63. 
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2. The record of a conviction of misdemeanor showed that the defendant was 
tried by a jury of six, without showing that he expressly waived his right to a 
jury of twelve. Held, error. — State v. Van Matre, 49 Mo. 268. 

3. The party against whom a verdict was returned in a civil action prayed 
to have the jury polled, but the court refused to allow it. Held, error. — 
Maduska v. Thomas, 6 Kans. 153. 

See VrerpIcT. 


JUSTICE OF THE Peace. —See JURISDICTION. 


LaNDLORD AND TENANT. 

1. Plaintiff hired of defendant the ground floor of a building. On the upper 
floor of the same building was a water-closet open to all the tenants, which be- 
came obstructed by rubbish thrown in, overflowed, and injured plaintiff's goods, 
Held, that defendant was liable for the damage. — Marshall v. Cohen, 44 Ga. 489, 

2. The sale of a lessee’s interest in real estate by judicial process for non- 
payment of taxes is no breach of his covenant to pay taxes. — Goode v. Ruelhle, 
23 Mich, 30. 

See Action, 1; Eviction. 

Larceny. — See Presumption, 1. 
Lease. — See Covenant, 2; LanpLorp aNp TENANT. 


LeGcat TENDER. 


In 1870, after the decision in Hepburn v. Griswold, 8 Wall. 603, the legis- 
lature passed a resolve ‘‘ that the treasurer of the state be authorized to pay in 
coin the bonds which shall become due in 1871, and the interest thereon, which 
were issued before the passage of the ‘ Legal Tender Act.’” In 1871, after the 
decision in Knox v. Lee, 13 Wall. 457, the treasurer refused to pay any bonds or 
interest in gold. Held, that he was justified in so doing. — Kellogg v. Page, 44 
Vt. 356. 

See Costs. 

Lien. 

Plaintiff was employed by F., without the knowledge of defendants, to haul 
wood in fulfilment of a contract made between F. and defendants. A statute 
provides that ‘* any person who labors at hauling wood shall have a lien thereon 
for his personal services.” Held, that plaintiff had no lien against defendants. 
— Jacobs v. Knapp, 50 N. H. 72. F 

See ConstiruTionat Law, State, 3; Mrcnanic’s Lien. 


Lismtations, STATUTE OF. 

1. Ejectment. Plea, the Statute of Limitations. It appeared that the tax- 
deed under which defendant claimed was void on its face, and that the land had 
never been actually occupied by any one. Held, that the statute was no bar. — 
Shoat v. Walker, 6 Kans. 65. 

2. By statute every action on a judgment of a court of record shall be 
brought within ten years next after the judgment was entered, and not after- 
wards. Judgment was entered March 15, 1859, and the summons in an action 
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brought on it issued March 15, 1869. Held, in time. — Warren v. Slade, 23 
Mich. 1. 
See Bankruptcy, 2; ConriscaTion, 1, 2; Constirurionay Law, 2. 


Lis Penpens. — See Maricious Prosecution, 1. 


Lorp’s Day. 

A journey on Sunday to visit one’s children, who are properly away from home, 
is a ‘‘ work of necessity,” within the exception in the Sunday laws; and one so 
travelling may recover damages for injuries caused by a defect in the highway. — 
McClary v. Lowell, 44 Vt. 116. 


Mauicious Prosecution. 

1. Husband and wife brought an action for a malicious replevin of his house- 
hold furniture with intent to injure her, and resulting in an actual injury to her 
by the removal of the furniture from her use. //eld, that the action would not 
lie while the replevin suit was pending. — O’Brien v. Barry, 106 Mass. 300. 

2. Action for malicious prosecution. Plaintiff proved that the prosecution had 
ended in the entry of a nol. pros., and his discharge from custody. eld, a : 
sufficient termination of the prosecution to support this action. — Driggs v. 
Burton, 44 Vt. 125. 

Marrrep Woman. — See Huspanp anp WIFE. 
Martiat Law. — See Conriscation, 1; Constirutionat Law, 2. 
Master. — See Notice. 


Master AND SERVANT. 


- W., a travelling agent of defendants’, hired a buggy, without disclosing his 
employers, to travel in the prosecution of their business. He was negligent in 
the use of the buggy. Held, that defendants were liable for damage caused 
thereby. — Pickens v. Diecker, 21 Ohio St. 212. 

See Action, 7; Carrier, 2. 


Measure OF DamaGes. — See DamaGes. 


Mecnanic’s Lien. 

A proceeding to enforce a mechanic’s lien is an ‘‘ action at law on contract” 
within the meaning of an act limiting costs in such actions. — Marsh v. Fraser, 
27 Wis. 596. 

See ConstituTionaL Law, Strate, 3. 

MeEsnE Process. — See ATTACHMENT. 
Mesne Prorits. — See DamaGes, 2. 
Muti. — See Constirutionat Law, 5. 
MISDEMEANOR. — See ConstituTiIonaL Law, State, 1. 


Monry.— See Costs; Damacrs, 1; Execurep Sate; Trnpsr; 
Scatine Law. 


Monry Hap anp Recetvep. — See Assumpsir. 
Money Parp.— See Action, 1. 


Monopoty. — See Pusuic Pouicy. 
VOL. vil. 33 
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Defendant bought goods sold on execution, after the officer selling them had 
announced in his hearing that they were sold subject to a mortgage, and that 
the purchaser would have to comply with the conditions thereof. J/eld, that he 
was not personally liable for the amount secured by the mortgage. — J/amill v, 
Gillespie, 48 N. Y. 556. 

See Dower; Foreign Law; Huspanp anp Wire, 4. 

Morner. — See Parent. 
Municipat Corroration. —See Jupicrat Notice; Tax, 1, 2; Town. 


Murper. 

On a trial for murder the jury were instructed ‘ that they could not acquit 
the defendant on account of any danger, real or apparent, not existing, or not 
on reasonable grounds believed by the defendant to exist, and to be about then 
to fall upon him at the time of the killing.” Held, error. — Bohannon v. Com- 
monwealth, 8 Bush, 482. . 


NEGLIGENCE. 

A statute provided that every railroad company should maintain fences and 
be liable for all damages resulting to cattle, by reason of the want or insufli- 
ciency of such fences; and also that if any company should neglect or refuse to 
construct fences, it should forfeit and pay a sum not exceeding fifty dollars a 
day, to be recovered by civil action, to the use of the county. J/eld, that the 
company’s liability under this act to the owner of cattle injured was not in the 
nature of a penalty, and that the fact that the cattle were running at large in 
violation of law was a defence to an action by such owner. — Pittsburg, Fort 
Wayne, & Chicago Railway Co. v. Methven, 21 Ohio St. 586. 

See Action, 5, 6; Inrant, 2; Master anp SERVANT; Town. 

Instruments. — See Bris anp Notes. 
New Triat.— See Removat or Svrrs, 2, 3. 


Noite Prosrqur.~— See Maricious Prosecution, 2. 


Notice. 
In an information to recover the penalty imposed by statute on the master of 
a vessel which brings into the United States goods not included in her mani- 
fest, it is not necessary for the prosecution to prove that the master knew that 
such goods were on board, and quere, whether the want of such knowledge is any 
defence. — The Missouri, 9 Blatchf. 433; s. c. 4 Bened. 410. 
See Jupicrat Novice. 


Nuisancr. —See Action, 5; LanpLorp AnD TENANT, 1; WaTErcoursE; 
Way, 2. 


Orricer. — See Surety, 2. 


Outlawry, in the common-law sense, is incompatible with constitutional provisions 
— ‘* that any person for any injury shall have a remedy by due process of law,” 
and, ‘*that no conviction shall work forfeiture of estate.” And in a statute 
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enacted under such a constitution it was held, that ‘‘ outlaw” was not to be taken 
in its strict sense, but as referrmg to offenders who, by force of another statute, 
might lawfully be kiled by any one finding them in the act of committing certain 
crimes. — Dale County v. Gunter, 46 Ala. 11. 


ParDoN. 


1, L. having been convicted of felony, judgment was given of imprisonment, 
and also for the costs of prosecution. The governor, by charter, reciting the 
sentence of imprisonment, but not mentioning the judgment for costs, granted 
him ‘*a general pardon from the sentence aforesaid.” J/eld, that he remained 
liable for costs. — Libby v. Nicola, 21 Ohio St. 414. 

2. In the absence of any constitutional or statutory prohibition a pardon may 
be granted as well before as after conviction. (WARNER, J., dissenting.) — Domi- 
nick v. Bowdoin, 44 Ga. 357. 

3. Scire facias against sureties on a recognizance for the appearance of H. 
to answer a charge of assault. Plea, that H. had been pardoned of the offence. 
Held, bad, for not showing that the pardon was requested or accepted by H. 
Grubb v. Bullock, 44 Ga. 380. 


Parent. 
A widowed mother is entitled to the services and earnings of her minor child 
(if such child be not emancipated and have no other guardian), to the same ex- 


tent as the father, if alive, would be entitled to them. — Hammond v. Corbett, 50 
N. H. 501. 


Paroi. — See Evipencer, 2, 3, 6. 
Parties. — See Action, 4; Evipence, 5. 


ParrITION. 

In a partition by order of court of real estate held in common, a strip of land 
was appropriated ‘‘as a street or passage-way, to be held in common and un- 
divided by the parties, abuttors thereon, their heirs and assigns;” and all the 
lots set off were bounded on this passage. /eld, that the fee of the soil of the 
passage did not remain in common. — Clark v. Parker, 106 Mass. 554. 


Partnersuip. —See Action, 4; Insurance (Fire), 1. 
PassenGER. — See Carrier, 1, 2. 


Payment. —See Accord anp SaTISFACTION. 
Prenat Action. —See NEGLIGENCE; Notice. 


Persury. 

False swearing in an affidavit relative to an application thereafter to be made 
in a state court for naturalization under the laws of the United States, is 
indictable as perjury in the courts of the state. — State v. Whittemore, 50 
N.H. 245. 

Prreapinc. —See Trespass, 1. 
PiepGe. — See Fraups, Statute or, 1. 


Practice. — See Jury, 1, 3; Restitution. 
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PREROGATIVE. 


Ilomestead exemption laws do not protect property from being taken on exe- 
cution at the suit of the state. — Commonwealth vy. Cook, 8 Bush, 220. 


PRESUMPTION. 


1, There is no legal presumption of guilt from the exclusive possession of 
property recently stolen. — State v. Hodge, 50 N. H. 510. 

2. Plaintiff's husband caused her name to be forged to a deed, in which he 
joined, conveying her land to M., under whom the defendant claimed. J/eld, 

that her ratification of the transaction was not to be presumed, even though she 

gave no notice to M. of her refusal to ratify it, for eleven years after she was 
informed of it. — Ladd y. Hildebrant, 27 Wis. 135. 

See Forrran Law; Recorp. 


Mich. 345. 


When the issue of city bonds was unlawful merely because the act authorizing 
it had not been published at the time, it was held competent for the legislature, 
by a subsequent act, assented to by the city, to ratify the issue and make the 
bonds valid. — Knapp v. Grant, 27 Wis. 147. 

See Inrant, 1; Presumption, 2. 


Ejectment. 


See Fraups, Statute or, 1; Contract. 


Quo Warranto. —See ConstitrutionaL Law, Stare, 5. 
Rartroap. —See Bankruptcy, 3, 4; Carrier, 1; Constirutionat Law, 


Principat anp AGENT. — See AGENT. 
Principat anp Surety. — See Surery. 
Pronate Courr. — See ConFiicr oF Laws. 
Promissory Nore. — See Bitts anp Nores. 
Proviso. —See Vorer. 


Proxmate anp Remote Cause. — See Action, 2. 


The authorities of a village contracted with G., that, in consideration that he 
would erect a market-house in the village, and put it under their control for ten 
years, they would pay over the rents of it to him, would appoint a manager to 
superintend it and to enforce the laws relative to marketing, and would not, dur- 
ing the said ten years, permit any other market-house to be erected, or certain 
articles to be elsewhere sold, within the limits of the village. Held, that 
the contract was against public policy, and void. — Gale v. Kalamazoo, 23 


Starr, 2; NeGuiGence; Way, 3. 


RATIFICATION. 


See War. 
Recertver. — See Sunscriprtion. 
RecoGnizance. — See Parpon, 3. 


Recorp. 
Defendant claimed under a judgment of a court of the same state, 
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having general jurisdiction, and offered in evidence the record of the judgment 
and execution alone, without the previous proceedings. Held, (1) that no title 
could be claimed under the judgment without showing that the court which ren- 
dered it had jurisdiction of the defendant in the action in which it was rendered ; 
(2) that in the absence of part of the record, such jurisdiction could not be 
presumed. — J/argis vy. Morse, 7 Kans, 415. 

See Court; Stature; Sunrenver. 


Revarion. — See Trespass, 3. 


Removat or Suits rrom Srate to Unirep Srares Courts. 

1. Action brought in New Hampshire by an administrator appointed in that state, 
but a citizen of Massachusetts, against a Massachusetts life insurance company, 
upon a policy by which defendant promised to pay a certain sum to plaintiff's 
intestate, a citizen of New Hampshire, his executors, &c., after his death, for 
the sole use of his wife, a resident of New Hampshire. edd, that the cause 
could not be removed into the United States Circuit Court. — Geyer v. John 
Hancock Mut. Life Ins. Co., 50 N. H. 224. 

2. On the trial of a cause in a state court, the plaintiff had judgment, which 
was afterwards reversed, and a new trial awarded. J/eld, that the defendant 
might remove the cause into the United States court before such second trial. — 
Dart v. McKinney, 9 Blatchf. 359. 

3. Where a verdict has been rendered in a state court, and the court has re- 
fused to set it aside for misdirection, the cause cannot, pending a motion for a 
new trial for excessive damages, be removed into the Circuit Court of the United 
States. — Bryant v. Rich, 106 Mass. 180. 


Rent. — See Evicrion. 


Repeat. 

A statute required all foreign insurance companies doing business within the 
state to pay $200 a year to the plaintiffs. Defendants, who were agents of such 
companies, were sued by plaintiffs after the repea! of the statute, to recover such 
dues payable before the repeal. Held, (1) that no contract had been made with 
plaintiffs, and (2) that the repeal took away their right to all dues, past as well 
as future, not then actually paid. — Medical College of Alu. v. Muldon, 46 
Ala. 603. 

Request. —See Trespass, 2. 
Reservation. — See Excerrion. 
REsTITUTION. 

Where a writ of restitution in a process of forcible entry has been executed, 
a superior court, on reversing the judgment, is not bound to award a writ of 
re-restitution. — Fowle v. Smith, 27 Wis. 269. 

Restraint or Traper, — See Poricy. 
Revenve. — See Norice; Sate; Stamp. 


Sar. 
It is no defence to an action for the price of goods sold, that the seller has not 
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paid the internal revenue tax imposed on him in respect of his sales by the Act 
of Congress of 1864 (13 Stats. at Large, 251).— Larned v. Andrews, 106 
Mass. 435. 

See ArracuMent, 1, 2; Contract; DamaGes, 1, 3; Execurep 
Fraups, Srarure or, 2; Guarpian; Conrracr, 3; Insurance 
(Finer), 1; Morreace; Tenant Common. 


SaTisracrion. — See Accord aND SATISFACTION ; JUDGMENT, 2. 


Scatine Law. 

Action on a note made in South Carolina in 1863. Held, (1) that extrinsic 
evidence was admissible to show that the parties meant that it should be paid in 
Confederate currency ; (2) that the value of such currency might be ascertained 
by a statute passed ** to determine the value of contracts made in Confederate 
money ;”” but (5) that this valuation was not conclusive. — Neely v. Mcadden, 2 
So. Car. 169. 

SELF-DEFENCE. — See’ MurDeErR. 
SENTENCE. — See Parpon, 1. 
Separate Estate. — See Huspanp anp Wire, 2. 
Snermr.— See ArracuMent, 2; ConstiruTionaL Law, 2. 
Signature. — See AGENT; Evipence, 4. 
Stave. —See Constitutionan Law, 4. 
— See Fraups, Stature or, 1; ILteGat Conrract, 1. 
SoveREIGN. — See PREROGATIVE. 
Spirirvovus anp InroxicatinG Liquors. — See Conrract, 3. 


Sramp. 

An agreement not stamped according to the laws of the United States, held, 
inadmissible in evidence in a state court.— Mobile & Girard R.R. Co. v. 
Edwards, 46 Ala. 267. 

SraTure. 

The official copy of a statute, duly enrolled and authenticated, is not con- 
clusive evidence of the terms of the statute as actually passed by the legislature. 
(Moss, C. J., dissenting.) — State v. Platt, 2 So. Car. 150. 

See Conriscation, 2; ConstirutionaL Law, 3; ConstirvTionaL Law, 
Srate, 2, 3; Corporation; Guarpian; anp Wire, 2, 3; JupiciaL 
Notice.; Lien; NeGuicence; Notice; Ourtaw; PreroGcarive; Raririca- 
TION; Sate; Law; Sramp; Tax, 2; Vorer. 

Sratute or Fraups.—See Fraups, SratuTe OF. 
Statute or Limirations. —See Limirations, STATUTE OF. 
SreampBoat. — See Carrier, 2. 

Stock. — See Fraups, Statute or, 2. 


SuBSCRIPTION. 


Defendant with others signed a paper whereby each subscriber agreed to pay 
the amount set against his name, for the purpose of buying certain lands. Some 
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of the subscriptions were paid, and the lands were bought. In subsequent pro- 
ceedings in equity a receiver was appointed of all the property acquired under the 
agreement, and was ordered to distribute the same among the subscribers in pro- 
portion to the amount subscribed. eld, that he could recover from defendant 
his unpaid subscription, by action in his own name. (Coxg, J., dissenting.) — 
— Lathrop v. Knapp, 27 Wis. 215. 


Surcipe. — See Insurance (Lire), 3. 
Sunpay. —See Lorp’s Day. 


Surery. 

1. Action on a promissory note. Plea, that the note was executed by defendant 
as surety; that before its maturity the principal maker assigned all his property 
for the benefit of his creditors; that all claims against the principal presented to 
the assignees were paid in full; and that plaintiff neglected and refused to pre- 
sent his claim. Held, bad. — Dye v. Dye, 21 Ohio St. 86. 

2. Sureties on an official bond are liable presently upon a breach, and it is not 
necessary before suing them to exhaust the remedy against the principal. — 
Joint School Dist. in Prescott v. Lyford, 27 Wis. 507. 

See Parpoy, 3. 


Surrace Water. — See WATERCOURSE. 


SURRENDER. 


Where a conveyance of land in fee, not recorded, was given up to the grantor to 
be cancelled, it was held that the title revested in the grantor. — Sawyer v. 
Peters, 50 N. H. 143. 

Tax. 

1. Plaintiffs were assessed by virtue of a provision in a city charter that streets 
‘*shall be improved at the exclusive cost of the owners of lots . . . according to 
the number of square feet owned by them respectively.” Held, (1) that the 
assessment was constitutional; (2) that plaintiffs were not exempted by any 
general laws exempting church property from taxation. — Broadway Baptist 
Church v. McAtee, 8 Bush, 508. 

2. An act providing for the assessment of rates by a city for the support of an 
aqueduct, to be paid by the abuttors on the streets in which the pipes are laid, in 
proportion to the frontage of their lots on such streets, held, constitutional. — 
Allen v. Drew, 44 Vt. 174. 

See Action, 1; IncumBrance; LanpLorp aNnp TENANT, 2; Repeat; Sage; 
Way, 1. 

TENANT IN Common, 

One who buys standing grass from a tenant in common of the land in oceupa- 
tion thereof, and cuts and harvests it, cannot resist-payment of the full contract 
price on the ground that the other co-tenant has forbidden it.— Brown v. Wel- 
lington, 106 Mass, 318, 

See Account; Partition. 


Tenver. — See Insurance (Lire), 1. 


— See Lowirations, STATUTE OF, 2. 
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Tirte. — See Assumpsir; ATTACHMENT, 2; COVENANT, 1. 


Town. 
Not to light highways is not negligence in a city or town. ~ Randall v. East- 
ern R.R. Co., 106 Mass. 276. 
See Pusiic Poticy; Rarirication; Tax. 


Trape-Mark. 


The exclusive use of the figures ‘* 303” as a trade-mark for steel pens, pro- 
tected by injunction. — Gillutt v. Esterbrook, 48 N. Y. 375. 


TRESPASS. 


1. Plaintiff's cow escaped through defendant's defective fence on to defend- 
ant’s land, and was there bitten by a dog. Held, that trespass would not lie, but, 
semble, that case would. — Cate v. Cate, 50 N. H. 144. 

2. A land-owner cannot forcibly expel a trespasser who has entered peaceably, 
and is not committing any violence, unless he refuses to depart on request. — 
State v. Woodward, 50 N. H. 527. 

3. Plaintiff owned the land of a public highway, on which grass grew. De- 
fendant, by leave of a highway surveyor, cut some of the grass, which obstructed 
travel. Held, that by carrying the grass away and feeding his horse with it he 
became a trespasser ab initio. — Cole v. Drew, 44 Vt. 50. 

4. A. broke and entered B.’s close, for the purpose of taking therefrom his own 


personal property. B. forcibly opposed A.’s entry, whereupon A. assaulted him. 
Held, that A. was liable to B. in trespass qu. cl. and for assault. — Huppert v. 
Morrison, 27 Wis. 365. 

See Action, 2; JuDGMENT, 2; Way, 2. 


TriaL.— See ConstiruTionaL Law, State, 1, 3; Jury; Remova or 
Suits, 2, 3. 
Trover.—See Executep Sate. 
Truster Process. — See GARNISHMENT. 
Usace. —See Evipence, 5. 


Usury. 

Defendant being liable as indorser on a note made by S., obtained an extension 
of time by giving his own note for the same amount. The original note was 
void for usury, but of this defendant was ignorant when he gave his note in re- 
newal. Held, that he could, nevertheless, defend on the ground of usury against 
a bond fide purchaser of his note for value. — First National Bank of Milwaukee 
v. Plankinton, 27 Wis. 177. 

See Hussanp anp WIrr, 4. 


Venvor Purcnaser. —See Covenant, 1. 


Verpicr. 
When the law allows of a conviction of different degrees of an offence, and 
provides that the jury, if they convict, shall specify of what degree of the offence 
they find the defendant guilty, and the indictment is sufficient to support a ver- 
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dict of guilty in any degree, no judgment can be rendered on a verdict of ** guilty 
as charged.” — State v. Mteddick, 7 Kans. 144. 
See Jury, 1. 


Voip aXp VorpaBLe. — See Huspanp anp Wire, 2 


Vorer. 

The state of Ohio ceded to the United States jurisdiction over certain land for 
an asylum for disabled soldiers. Congress afterwards passed an act relinquish- 
ing the jurisdiction, with a proviso reserving the powers and rights theretofore 
conferred on the board of managers of the asylum, incorporated by Congress. 
Held, (1) that the proviso was not repugnant to the grant; (2) that jurisdiction 
was revested in the state without any acceptance of the act by the legislature ; (3) 
that men who had been inmates of the asylum for a year next before an election 
which took place less than a year after the passage of the act of Congress were 
not disabled to vote at such election, by a constitutional provision that no one 
can vote unless he has been a resident of the state for one year. — Renner v. 
Bennett, 21 Ohio St. 452. 


Watver. — See Insurance (Fire), 2; Jury, 1. 


War. 

Action on a note payable ‘‘six months after peace is declared between the 
United States and the Confederate States of America.” The jury were instructed 
that this event had never happened. J/eld, error. — Brewster vy. Williams, 2 
So. Car. 455. 

See ConriscaTion, 1, 2; DamaGes, 2; Fravps, Srarure or, 1; 
Conrract, 1; Insurance (Lire), 1, 2; Scatinc Law. 


Warp. — See Guanpian. 


WATERCOURSE. 


A land-owner may lawfully prevent the flow of surface-water on to his premises 
from adjacent higher land of another, although he thereby injures such adjacent 
land. — Hoyt v. Hudson, 27 Wis. 656. And see Swett v. Cutts, 50 N. H. 439. 


Way. 

1. A city graded and improved as a street land which had never been lawfully 
taken as such, the owner of it knowing the fact and not objecting. eld, (1) 
that he could not be taxed for betterments; (2) that the city was estopped, as 
against the contractor who did the work, to deny that the street was lawfully laid 
out. — Leavenworth v. Laing, 6 Kans. 274. 

2. Trees growing in a highway belong to the owner of the fee, who may re- 
cover damages against any private person for cutting them down, unless the jury 
find that they amounted to a public nuisance. — Phifer vy. Cox, 21 Ohio St. 249. 

3. The owners in fee of the soil of a public highway are not entitled, in the 
absence of special damage, to any compensation for the occupation of the same 
by a horse-railway. — Hobart v. Milwaukee City RR. Co., 27 Wis. 194, 

See Action, 5; Lorp’s Day; Parrirrion; Town; Trespass, 3. 


Wivow. — See Parent. 
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Wire. — See Hussanp anp Wire. 

Witt. —See Huspanp anp Wire, 5. 
Witness. — See anp Wire, 3, 5. 
Worps. 

Action at Law on Contract.” — See Mecuanic’s Lien. 
** Baggage.” —See Carrier, 1. 

** Fiduciary Character.” — See Bankrurtcy, 1. 

** Forward.” — See Carrikrr, 3. 


** Imprisonment for Debt in a Civil Action."— See ConstiruTionaL Law, 
State, 4. 


* Outlaw.” — See OuTLaw. 
Resident of the State..—See Voter. 
Work of Necessity.” —See Lorp’s Day. 
Wrir. —See Constirutionat Law, State, 5. 


Wait or Resrirurion.—See Restitution. 
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DIGEST OF CASES IN BANKRUPTCY. 


[The present number of the Digest contains decisions reported in the National 
Bankruptcy Register, beginning with Vol. V1., and including part 7 of Vol. VIL., 
together with cases selected from the latest State Reports. } 


Account Books. 
A trader who has kept no intelligible books of account in his business must 
be refused a discharge in bankruptcy. — Jn re Garrison (S. D. N. Y.), 7 
N. B. R. 287. 


Act or Bankruptcy. 


1. (a) A suspension of payment of commercial paper for fourteen days, under 
§ 39, before the amendment of July 14, 1870, was per se an act of bankruptcy. 

(¥) A suspension begun before the passage of the amendment, and continuing 
fourteen days after that passage, is within the scope of the amendment. — Bald- 
win et al. v. Wilder et al. (Mich. W. D.), 6 B. R. 85. 

2. (a) An insurance company becoming insolvent, the Attorney-General of the 
state filed a bill in the state court praying for the dissolution of the company, 
according to the provisions of its charter ; and a receiver was accordingly 
appointed, to whom were delivered the assets of the company. Hedd, that this 
was an act of bankruptcy, being a ‘** taking on legal process” within the meaning 
of § 39. 

(0) The payment of rent in full by an insolvent corporation, though done to 
prevent the forfeiture of a valuable lease, is a technical act of bankruptcy. — Jn 
re Merchants’ Insurance Co. (Ill. D.), 6 B. R. 43. 

3. (a) An insolvent debtor made a preference of one of his creditors, under 
a mistaken belief that the other creditors had consented to such an arrangement. 
Held, that this was an act of bankruptcy. When parties are aware of the insol- 
vency, they must act at their peril if they appropriate the trust fund which the 
law devotes to the equal payment of all, before they Anow also that the creditors 
have ceased to be such, or that they consent to the arrangement which is made. 
If they act without this certain knowledge, there is intent to prefer within the 
meaning of § 39. 

(b) When some creditors compromise for thirty-five cents, and others receive 
a hundred, it is a presumption that there has been fraud and misrepresentation ; 
and this does not conflict with the general rule against presuming fraud. — Cur- 
ran v. Munger et al. (Mich. W. D.), 6 B. R. 33. 

4. A conveyance which would constitute an act of bankruptey if made within 
six months, will be considered as actually made at the time when the deed of 
transfer was executed and delivered, though the deed bore an earlier date. — Jn 
re Rooney (N. J. D.J, 6 B. R. 163. 
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5. A lunatic may be adjudged a bankrupt, provided the act of bankruptcy was 
committed before he beeame insane. — Jn re Pratt (Mass. D.), 6 B. R. 276. 

6. G., being insolvent, assigned to one of his creditors, E., as security, cer- 
tain property of different kinds, supposed to exceed in value E.’s claim. What- 
ever was realized ona part of the property was to be applied to the payment 
of the claim, and the rest of the property was to be reconveyed within twelve 
months, if the claim was satisfied meanwhile. With his other creditors G,. 
compromised, E.’s claim was not paid according to the agreement, and more 
than six months afterwards he filed a petition in bankruptcy against G. It was 
held that the transaction with E. constituted an act of bankruptcy on the part 
of G.— Kcfort & Petring v. Greely (Mo. W. D.), 6 B. R. 433. 

7. A petition was filed against a firm on a note which had remained unpaid more 
than fourteen days. The secret member of the firm was, however, perfectly sol- 
vent, and had paid the note before the filing of the petition. There were other 
liabilities at the time of the petition. Held, that the debtors might, nevertheless, 
be adjudged bankrupts. — Jn re Ess & Clarendon.(N. D. ill.), 7 N. B. R. 133. 

8. Itis not an act of bankruptcy to assist a creditor to procure judgment; but if 
the creditor go on to get execution on his judgment, such assistance may be evi- 
dence to support the allegation that the creditor procured his property to be 
taken in execution. — Jn re Woods (E. D. Penn.), 7 N. B. R. 126. 

9. Failure to pay promissory notes given merely as vouchers or memoranda for 
other similar notes given in return, and having no revenue stamps upon them, is 
not an act of bankruptcy. — Jn re Westcott et al. (S. D. N. Y.), 7 N. B. R. 285. 

10. Stopping payment of a note long before the passage of the act is not 
an act of bankruptcy, even though payment of the same be not resumed after 
the passage of the act. — Mendenhall v. Carter (W. D. N. C.), 7 N. B. R. 320. 

11. Submitting to an arrest and imprisonment for upwards of seven days is an 
act of bankruptcy, though the arrest be afterwards proved to have been illegal. 
— In re Cohn (N.J.), 7 N. B. R. 31. 

12. The sufferance by a debtor of a levy under an execution, sued out after 
adverse process by a creditor who has reason to think the debtor insolvent, is an 
act of bankruptcy, and the lien claimed by virtue of said execution must be sur- 
rendered, to enable the creditor to prove his claim. — In re Dunkle & Dreisbach 
(Register’s decision, E. D. Penn.), 7 N. B. R. 72. 

See CommerciaL Paper, 1; FraupuLenT PREFERENCE, 7. 


Action. — See 10. 
Action or Torr.—See Proor or Cram, 2. 


ADJUDICATION, 

1. Where the district judge privately signed and dated the form of an adjudi- 
cation in bankruptey, but before producing it in court granted a rehearing on 
the application of the petitioning creditor, held, that the paper operated as an 
adjudication in bankruptcy only when it was produced in court and promulgated ; 
for the draught of an order, though signed, remaining in the sole possession and 
knowledge of the judge and subject to his control, is not so final as to conclude 


him.— /n re Boston, Hartford, & Erie R.R. Co. (N. Y. S. D.C. ©.), 6 
B. R. 222. 


XUM 
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2. Adjudication in bankruptcy (involuntary) being an ex parte proceeding, is 
not conclusive evidence as against an execution creditor.— In re Dunkle & 
Dreisbach (E. D. Penn.), 7 N. B. R. 72. 

3. The fact that plaintiff has been adjudged a bankrupt is not a ground for 
nonsuit in a suit previously begun. The case may be tried, and jury may find 
for plaintiff to the use of his assignee. — Woddail v. Austin et al., 44 Geo. 18. 

Sce Proor or Cram, 2. 


Apvances. — See MortGaGe, 4. 
Apverse Claimant. — See ASSIGNEE, 
AGENT. — See AssIGNEE, 10. 


APPEAL. 

1. Where the proceedings were not instituted and carried on in conformity 
with the rules governing equity procedure, and the facts were such as afforded 
proper ground for a summary application, such proceedings will be considered 
summary, although the relief sought may resemble relief sought in bills in equity. 
Appeal from such proceedings is not regular if made under § 8.— Lamson v. 
Burton (Vt. C. C.), 6 B. R. 403. 

2. If a party wishing to appeal from a decree of the district court delays his 
appeal beyond the prescribed time, and the appeal is dismissed from the circuit 
court, the district court will not grant a petition for the rehearing of the origi- 
nal decree which the party makes, that he may, on an adverse decision being 
re-entered, have the right again to appeal to the circuit court; for this is an 
attempt to extend by indirect means the time fixed by the act.—Jn re Troy 
Woollen Company (N.Y. N. D.), 6 B. R. 16. 


APPOINTMENT OF RECEIVER. — See JURISDICTION, 12. 
Arrest. — See Act or Bankruptcy, 9. 


AssETs. 

1. The term ‘‘ assets” in § 33, as amended July 27, 1868, denotes the entire 
estate of the bankrupt, including money expended in litigation as well as property 
available for paying the debts of creditors. — Jn re Kailey et al. (Wis. W. D.), 
6 B. R. 189. 

2. ** Assets” in § 33 of the act.means money actually received by the assignee 
from the sale of property turned over to him, and not the property itself, at its 
appraised value when so turned over. — Jn re Van Riper, 6 N. B. R. 573. 

See JunispicTion, 14. 


ASSIGNEE. 


1. At the first meeting the creditors could not agree on the choice of an 
assignee, and the meeting was adjourned. On the appointed day only the 
petitioning creditor was present, and he voted for an assignee whom all the other 
creditors opposed. Held, there was no legal vote for assignee. There can be 
but one first meeting, and all adjournments are but continuance of the same, and 
if opposition is made at any stage of that meeting, such opposition must be con- 
sidered as continuing until the termination, unless the contrary be affirmatively 
shown. — In re Norton (N. Y. N. D.), 6 B. R. 297. 
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2. Where the assignee agreed to sell certain property of the bankrupt at a 
given price, and, after giving parties time to consider it, received from another 
source a higher offer, which he refused, until the parties first considering should 
have decided, held, that the assignee’s authority being only to sell for the highest 
price, he was not authorized to make any arrangement which should forbid his 
taking the highest bid. — Jn re Ryan & Griffin (Mich. FE. D.), 6 B. R. 235, 

3. A petition was filed for the removal of the assignee, on the ground that he 
had attached mortgages on the bankrupt’s property without sutlicient cause. 
Jleld, on the facts, that the assignee was justified in his conduct. — In re Sacchi 
(N. Y. E. D.), 6 B. R. 398. 

4. When the debtor has made a voluntary assignment of all his property for 
the benefit of creditors, the assignee cannot, after adjudication of bankruptcy, 
receive allowance for his own service or for attorney’s-fees from the assignee in 
bankruptcy. — In re Cohn (Ky. D.), 6 B. R. 379. 

5. An assignee is not at liberty to charge the assets of the estate in his hands 
for his own services beyond the percentage allowed by the Bankrupt Act, or for 
the services of clerks, until the same are allowed by the court. If expenses are 
incurred without authority from the court, a distinct application must be made 
for allowance of the charges. — In re Noyes (Mich. E. D.), 6 B. R. 277. 

6. When the bankrupt has conveyed to an assignee of his own selection his 
books of account, the assignee in bankruptcy can get possession of them only by 
showing the conveyance to have been fraudulent, and therefore void. On this 
point the judgment of the court must be invoked by a bill in equity, or an action 
at law, and not by a simple petition. — Rogers v. Winsor (R. I. D.), 6 B. R. 246. 

7. A decree for the sale of real estate under foreclosure of a mortgage in a 
suit in a state court to which the assignee was party, was ordered to be carried 
out in spite of an injunction to stay proceedings procured by the assignee after 
most of the expense of foreclosure had been incurred. The assignee was ordered 
to pay the costs out of his own pocket. — In re Brinkman, 6 N. B. R. 541. 

8. An assignee cannot proceed against an adverse claimant by simple petition, 
but must resort to a suit at law or a bill in equity; qu@re as to the converse. — 
Bartow vy. Peckham, 5 N. B. R. 72; In re Masterson, 4 N. B. R. 180; Knight 
v. Cheney, 5 N. B. R. 305; Smith v. Mason, 6 N. B. R. 1, and Jn re Evans, 1 
Lowell's Decisions, 526, commented upon; Ferguson et ux. v. Peckham et al. 
1.), 6 N. B. R. 569. 

9. An assignee was removed on petition for neglect of duty in that, under 
advice of his counsel, he suffered the bankrupt’s real estate to be sold for taxes, 
neglected to take possession of the bankrupt’s property, and showed his igno- 
rance of what he should have known, in certifying that the bankrupt’s liabilities 
were much larger than the record showed them to have been. — Jn re Morse (N. 
D.N. Y.), 7 N. B. R. 56. 

10. Where a debtor assigned his business to his creditor, who was to receive 
all the profits thereof, except cnough to support the debtor and his family until 
the debt was satisfied, and the debtor in his own name, but as agent of his cred- 
itor, made a contract with defendants, who broke it, and afterwards his debtor 
was adjudged a bankrupt, held, that the debtor could maintain an action for 
said breach in his own name, and that the assignee had no right of action. — 
Rhoades vy. Blackiston et als., 106 Mass. 334. 
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See Bank Deposir; Crorce or AssigNer; Dower; Evipence, 2; Ex- 
EMPTED Property, 2; Frxrures; Jurispicrion, 14; Lren, 5; N&CESSARIES; 
Partnersuip, 7; Recisrer, 3; Stare Law. 


AsSsIGNEE’s Commissions. — See Costs, 2. 


ASSIGNMENT. 

1. A voluntary assignment for the benefit of creditors is voidable, not void. — 
In re Cohn (Ky. D.), 6 B. R. 379. 

2. (a) A claim upon the bankrupt’s estate may be set off against a debt from 
the estate payable in futuro. 

(b) A creditor of an insolvent, having reasonable grounds to believe him 
such, may yet assign his demand to a debtor of the insolvent so as to enable the 
latter to offset the demand against the debt due from him to the insolvent, pro- 
vided the claim is in its nature provable against the estate, and the transfer be 
not made after the filing of the petition in bankruptcy. — Jn re City Bank of 
Savings, Loan, and Discount (Cal. D.), 6 B. R. 71. 

3. The title of the assignee to the property of the bankrupt is not affected by 
failure to record within the prescribed time the deed of assignment from the reg- 
ister to the assignee. — Davis v. Anderson et al. (Mo. E. D.), 6 B. R. 145. 

See AssIGNEER, 10. 


ATTACHMENT. 


Where attachment is made more than four months before bankruptcy proceed- 
ings, a qualified judgment should issue authorizing execution only to the extent 
of the property so attached. — Daggett v. Cook, 37 Conn. 341. 

See Exemprep Property, 1. 


FEEs. 


No allowance will be made for services of the bankrupt's attorney before adju- 
dication and appointment of assignee. Attorney must come in as a general 
creditor. — In re Jaycor & Green (N. D. N. Y.), 7N. B. R. 140. 


Bank Deposit. 


A deposit in a bank may be set off by the bank against a draft drawn on and 
accepted by the bankrupt, and left in the hands of the bank, and the assignee is 
not entitled to such deposit. — In re Petrie ef al. (S. D. N. Y.), 7 N. B. R. 332. 


BANKRUPT ACT. 


§ 1. — See Junispiction, 14, 15. 
2. —See Jurispiction, 15. 
§ 11.—See Junispiction, 15. 
§ 13.—See Cnoice or AssIGNEE. 


§ 14.—See Frauputent Conveyance, 2, 5; 
Stare Law. 


§ 20.— See Cnoicr or AssiGNEr. 
§ 21. See Discnarce, 6; Divipenp; Proor or Crarm, 2. 


4 
| 
q 
4 
| 
a 


DIGEST OF CASES IN BANKRUPTCY. 


§ 22. —See Cuotce or ASSIGNEE. 


§ 23. See Exrecurion, 1; PREFERENCE, 1. 
§ 26. — See Reeister, 6. 
§ 27.— See Execution, 2. 
§ 33.—See Assets, 2; Discnarer, 5, 8, 9. 
§ 35.— See Fravputent Conveyance, 2, 5; JUDGMENT; PayMENT; PRrer- 
ERENCE, 1, 
§ 37. —See Discnarce, 6; Ramroap Company. 
§ 39.—See Acr or Bankruptcy, 9, 10; 1; Ramroap Com- 
PANY; TRADER. 
§ 43. —See Vorre or CREDITORS. 
AMENDMENT OF JuLy 26, 1867.—See Discuarar, 9. 
AMENDMENT OF JULY 27, 1868.—See Discnarce, 8. 
AMENDMENT OF JULY 14, 1870.—See DiscuarGr, 9. 
Bankruptcy. — See 4. 
Bankruptcy, Act or.—See Acr or Bankruptcy. 
Bankruptcy Court. —See Jurispicrion, 11. 
Brit rm Eaurry.— See AssiIGNeR, 8. 


Bonps IN ‘AID OF THE REBELLION. — See CONSIDERATION. 


CErRTIFICATE. 
The bankrupt being entitled to a certificate of the assignee giving names and 
residences of creditors preliminary to procuring his discharge, the register has 
power to order the assignee to deliver such certificate, and it is the duty of the 
assignee to obey. — Jn re Blaisdell e al. (N. Y. S. D.), 6 B. R. 78. 
Cuatreis.— See Fixtures. 


Cuorce OF ASSIGNEE. 

A creditor whose claim is secured only by a mortgage upon the bankrupt’s 
homestead is entitled to vote for assignee in respect of his whole claim. — In re 
Stillwell (Kansas), 7 N. B. R. 226. 


Crecuir Court. — See JurispictTion, 12. 


CommerctaL Paper. 
1. (a) Under § 39, as amended July 14, 1870, any person, whether or not a 

banker or broker, who has stopped and not resumed payment of his commercial 

paper within a period of fourteen days, has committed an act of bankruptcy. 

(>) By commercial paper in § 39 is meant bills of exchange, promissory notes, 
bank checks, and other negotiable instruments for the payment of money, which 
by their form and on their face purport to be such instruments as are by the law- 
merchant recognized as falling under the designation of ‘* commercial paper.” 

(c) When payment of paper is refused because the liability to pay is bond fide 
denied, this is not suspension within the meaning of § 39. In each ease all the 
circumstances must be considered, and the grounds of excuse scrutinized, before 
deciding that non-payment is suspension within the act. — Jn re Hercules Mutual 
Life Assurance Co. (N. Y. 8. D.), 6 B. R. 338. 
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2. A promissory note given by one who was neither merchant, trader, nor 
manufacturer, but who afterward became a manufacturer, and so continued when 
the note became due, is commercial paper within § 39; and refusing to pay it for 
fourteen days is an act of bankruptey. — Jn re Carter (Ind. D.), 6 B. R. 299. 

See Act or Bankxrurrcy, 1, 8; 


ComMITTEE. 
A creditor who claims a preference which is contested by the other creditors 


is not a proper person to serve upon the committee appointed under § 43.— In 
re Stuyvesant Bank (N. Y.S. D.), 6 B. R. 272. 


ComposiTion. 

(a) When a debtor seeks to make a composition of his debts by the payment 
of a part only of what he owes, he is not bound to make any representations con- 
cerning his assets or resources. But if he make any such representations he 
must make them truly, or he will be guilty of fraud, 

(6) A debtor induced his creditors by fraud and misrepresentation to com- 
pound for forty-five cents on a dollar. //el/, that such a fraudulent composition 
deed was no bar to the claim of one of the creditors for the remainder of his 
debt, even though this creditor was himself guilty of a separate fraudulent 
arrangement with the debtor against the other creditors. — El/elt et al. v. Snow 
et al. (Or. D.), 6 B. R. 57. 


ConpiTionaL Sate. 

A bill of sale from A. to B. provided that the property was not to pass to the 
latter until the price was paid, although possession was given. J/eld, that the 
assignee of the vendor was entitled to the property. — Zn re Lyon (Minn.), 7 
N. B. R. 182. 


CONFEDERATE STATES. — See CONSIDERATION, 2. 
CoNFESSION OF JUDGMENT. — See PREFERENCE, 2. 


ConsIDERATION. 

1. When the bankrupts gave some of their paper to A., under a special agree- 
ment that it should be used in a particular manner, and the money realized 
shared between them, and A. sent the paper to B. for discount, with instructions 
to pay drafts in favor of the bankrupts out of the money, and B. did not pay the 
drafts, but placed the notes to A.’s credit on the running account between them, 
held, that B.’s claim on the note should not be allowed against the bankrupt’s 
estate, for he had received the note without consideration, having failed to pay 
the drafts. — In re Howard, Cole, & Co. (Md.), 6 B. R. 372. 

2. Plaintiff had various transactions with the bankrupt, the Bank of North 
Carolina, and on March 30, 1864, accepted, as part payment in settlement, five 
coupon bonds of the state of North Carolina, issued under an act ‘‘ to furnish 
additional means to the treasury,” said bonds being really issued in aid of the 
rebellion. Held, a valid payment to the extent of the bonds. — Holleman v. 
Dewey (N. C.), 7 N. B. R. 269. 

See ConstiruTionaL Law; FRAUDULENT CONVEYANCE, 6; MortGace, 6. 
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ConstiTuTIONAL Law. 


1. The Thirteenth Amendment of the Constitution of the United States made 
all existing contracts, the consideration of which was slave property, void. — 
Buckner vy. Street (Ark.), 7 N. B. R. 255. 

2. The clause of § 44, punishing by imprisonment any fraudulent disposition 
of his goods by a debtor, is constitutional and valid, being a law necessary and 
proper for carrying into execution the bankrupt law. — United States v. Pusey 
(Mich. E. D.), 6 B. R. 284. 

Construction. — See Norice. 


CONTEMPT, 


1, Attachment for contempt will lie where a creditor who had been enjoined 
by the district court from selling certain property which he had taken on exe- 
cution issued out of the state court before the adjudication, disregarded the 
injunction. — In re Atkinson (W. D. Penn.), 7 N. B. R. 143. 

2. It is contempt in a bankrupt to accept money from his debtor after the 
beginning of bankruptcy proceedings, but the contempt is purged by the bank- 
rupt’s turning over all his property to the assignee.—Jn re Huyden (S. D. 
N.Y.), 7 N. B. R. 192. 

CORPORATION. 


1. (a) The thirty-seventh and thirty-ninth sections are to be explained by the 
eleventh section. Proceedings in bankruptcy against a corporation must be 
before the judge of the judicial district in which such corporation has carried 


on business for six months. 

(>) A corporation has residence only in the state by whose laws it exists. 

(c) The business of a raiload corporation being by its charter the construction, 
maintenance, and operation of a line of railroad, it carries on business within the 
meaning of the Bankrupt Act only where such line of railroad is situated, though 
agencies, or even the central office, may be elsewhere: —Jn re Alabama & 
Chattanooga R.R. Co. (N. Y. S. D. C. C.), 6 B. R. 107. 

2. A decree of a state court dissolving an insolvent corporation, appointing 
receivers to take and distribute the property, and enjoining the company against 
the further prosecution of its business, does not interfere with the jurisdiction of 
the district court of the United States to adjudge the corporation bankrupt. — 
In re Independent Ins. Co. (Mass. D.), 6 B. R. 169. 

3. Upon a petition of bankruptcy filed in Connecticut against the Boston, 
Hartford, & Erie R.R. Co., a corporation incorporated in that state, it appeared 
that the corporation was empowered by its charter to buy certain railroads in 
Massachusetts; that such roads had been bought, and subsequently the Boston, 
Hartford, & Erie R.R. Co. had been incorporated in Massachusetts; and that 
its principal place of business was in Massachusetts. It also appeared that pre- 
vious to this petition filed in Connecticut, a petition had been filed in Mas- 
sachusetts, and subsequently, before proceedings in Connecticut had reached 
completion, the corporation was adjudged bankrupt in Massachusetts. Held, 
that whether the company be regarded as one corporation, or as two corporations 
united after the manner of copartners, it is liable to be proceeded against cither 
in Massachusetts or Connecticut. But the court before which the petition in 
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bankruptey is first filed acquires exclusive jurisdiction, and the court in which 
the later petition is filed should stay proceedings until some adjudication touch- 
ing the bankruptcy be had in the former tribunal, or, if the debtor has been 
already adjudged bankrupt there, abstain from an apparent interference with the 
title of the assignee to the estate. — Jn re Boston, Hartford, & Erie R.R. Co. 
(Ct. C. C.), 6 B. R. 209. Similar decision on the same points Jn re Boston, 
Hartford, & Erie R.R. Co. (N.Y. 8. D.C. C.), 6 B. R. 222. 

4. (a) A corporation which was dissolved by a state court after the day on 
which a petition in bankruptcy was filed against it, but before the return day, 
still exists for the purpose of being proceeded against in bankruptcy. 

(») Such an involuntary proceeding is a proceeding in rem against the bank- 
rupt’s property, and not one in personam. — Platt v. Archer (N.Y. C.C.S. D.), 
6 B. R. 465. 

See JURISDICTION, 1. 

Costs. 

1. When the petition for adjudication in bankruptcy is dismissed, the debtor 
is entitled to recover from the petitioner the same costs allowed by law to a party 
recovering in equity. No fee can be taxed for petitioning attorney. — (Gene- 
ral Orders in Bankruptcy, 31st.) — Dundore v. Coates & Bros. (Md. D.), 6 
B. R. 304. 

2. Where a mortgagee of real estate belonging to a bankrupt, after making an 
offer to take the estate from the assignee in satisfaction of his lien, which offer 
was refused, bid in the estate at a sale ordered by the court, at a price less than 
the debt and interest, he was required to pay the costs of sale, including the 
assignce’s commissions, over and. above the price. — Jn re Ellerhorst et al. (C. C. 
Cal.), 7 N. B. R. 49; s.c. 5 N. B. R. 144. 

See AssIGNEE, 7; Exemprep Property, 1. 


Crepiror. — See CHorce oF AssIGNEE; PREFERENCE, 2; oF CREDITORS. 


Crepiror’s Petition. 

1. The petition in bankruptcy must be signed by the petitioning creditor, and 
sworn to by him, and the signature of attorneys is not sufficient. — Jn re Butter- 
Jield (U.S. S. C), 6 B. R. 257. 

2. A debt wholly or in part secured will sustain a petition in bankruptcy. The 
better practice is, when the debt is fully secured, to waive the security in the 
petition, but this is not necessary to its support. — Jn re Stansell (Mich. W. D. 
C. C.), 6 B. R. 183. 

8. When the petitioning creditor shows himself apparently or primd facie a 
creditor, it is open to the respondent to put that fact in issue, and, upon disprov- 
ing the debt, to have the petition dismissed; and he need not wait until after 
adjudication to contest the claim. — Jn re Cornwall (Conn. C. C.), 6 B. R. 305. 


CurRENCY. 


In a suit in California, judgment that a certain sum computed in gold coin 
should be paid is good, and furnishes no ground for error, as gold is used as 
a medium in California, and it can be readily turned into currency value. — 
Edmondson v. Hyde (Cal.), 7 N. B. R. 1. 
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Desr. 

A creditor of the bankrupt, who had received from him an assignment of two 

judgments, and also a deed of land, claimed that the assignment was made 

merely for security ; and the collateral becoming worthless, the creditor's indebted- 

ness still remained. Held, on the facts, that there still remained an indebtedness 

provable in bankruptey. — Hefort & Petring v. Greely (Mo. W. D.), 6 B. R. 433, 
See Proor or Crarm, 2. 


— See Execution, 1. 
Deciaration or Homestrrap. — See FravupuLENT CONCEALMENT. 
DeLay. — See Stray or PROCEEDINGS. 
Devivery. — See ConpiTionaL SALE. 


DiscHarGr. 


1. A. gave a bond to the United States for security for a claim ava‘nst a vessel 
in his possession. The claim was contested in the district court, and a decision 
was rendered in A.’s favor. Appeal was taken to the circuit court. While pro- 
ceedings were there in progress, A. was adjudged a bankrup*, and received his 
discharge. Subsequently the circuit court decided that the vessel must be for- 
feited to the United States, and by this decision A. became liable on his bond. 
The United States subsequently took judgment on the bond, the circuit court 
overruling A.’s plea of discharge in bankruptcy. This judgment in favor of 
the United States was transferred to B. B. now seeks to set aside A.’s discharge 
under § 34, claiming the right to do so as holding a debt provable against the 
bankrupt by § 19. Held, that B. does not hold a debt provable against the 
bankrupt’s estate. After the first judgment in favor of the United States 
against the vessel, A. became liable on the bond, and this debt was provable by 
§ 19. But the second judgment in favor of the United States (which was the 
judgement transferred to B.) constituted an entirely new liability, merging in it 
the old liability upon the bond. This new debt arising since the discharge, can 
give a claimant no right to impeach the discharge. — In re Mansfield (La. D.), 
6 B. R. 388, 

2. A discharge in bankruptcy is a bar to the claim of a creditor whose debt 
might have been proved in bankruptcy, but was accidentally omitted in the 
schedule of indebtedness sworn to by the bankrupt. The discharge cannot be 
impeached for any accidental omissions, but only for fraud. — Symonds v. Barnes 
(Me. S. C.), 6 B. R. 377. 

3. A day having been appointed for the hearing of objections on the part of 
creditors to the discharge of a bankrupt, the creditors did not appear, and the 
discharge was granted. The creditors petitioned that the discharge might be re- 
called, on the ground that their counsel was unavoidably prevented from being 
present or taking measures for postponement on the day named, and they had 
lost their opportunity to oppose the discharge. Held, that courts sitting in 
bankruptey have the same inherent power as all other courts to recall their own 
decrees, or to vary or annul them, as justice may require. It is undisputed that 
such power may be exercised during the term in which the decree was issued, 
and, semble, that by modern authorities the time is not subject to any limitation. 
— In re Dupee (Mass. D.), 6 B. R. 89. 
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4. Where a bankrupt was shown within two years of his discharge to have 
sworn falsely in his aflidavits annexed to his schedules, in not including certain 
creditors’ names and residences, although he knew them, and the complaining 
creditors showed that they had no knowledge of the fraud till they made com- 
plaint, held, that the discharge be annulled. — In re Herrick (S. D. N. Y.),7 N. 
B. R. 341. 

5. The fact that the assignee sold the bankrupt property at such a ruinous 
sacrifice that fifty per cent of the debts was not realized, should not prevent a 
discharge if the property was at the time of the petition shown to be fairly worth 
fifty per cent of the debts. — Jn re Lincoln et al. (W. D. Penn.), 7 N. B. R. 334. 

6. The provision to stay proceedings in a suit to await the decision of the 
bankruptcy court in the matter of discharge, does not apply in case of corpora- 
tions. — Meyers v. Aurora Ins. Co. (Ill. C. C.), 7 N. B. R. 191. 

7. The bankrupt was guardian, and his bondsman paid a liability incurred by 
him in that capacity. Held, that the bondsman could recover out of his estate 
acquired since his discharge in bankruptcy. — Carlin’s Adm’r vy. Carlin, 3 Bush 
(Ky.), 141. 

8. A bankrupt’s assets equalled his liabilities, but the net sum realized there- 
from was less than fifty per cent of the liabilities. Held, bankrupt not entitled 
to a discharge. — In re Vinton (R. 1.), 7 N. B. R. 138. 

9. Under the amendments to § 33 of the Bankrupt Act of July 27, 1868, 
and July 14, 1870, no discharge can be granted from debts contracted on or 
after January 1, 1869, unless the assets equal fifty per centum of the claims 
proved upon which the bankrupt is liable as principal debtor, without the assent, 
in writing, of a majority in number and value of creditors to whom the bankrupt 
is indebted as principal debtor. — Jn re Shower (Ky.), 6 N. B. R. 586. 

10. A discharge, unless impeached for fraud, is a bar to the continuance of a 
suit on a claim provable under the bankrupt law.— Humble & Co. v. Carson 
(Ohio Court of Common Pleas), 6 B. R. 84. 

See Account Book. 


Discount. — See MorrcGace, 5. 
District Courr.—Sce Jurispicrion, 15. 


Divipenp. 

A creditor held notes signed by a firm and indorsed by an individual member 
thereof. He proved against the firm estate, and also against the individual estate 
of said member. Held, on petition of the firm's assignees, to require the 
creditor to elect which estate he would take a dividénd from, that he was entitled 
to a dividend from each. — Emery et al. v. Canal National Bank (Me.), 7 N. B. 
R. 217. 

Dower. 

As against the assignee, a conveyance set aside for fraud against creditors, 
and in which the wife joined, does not debar the latter from dower. — Cox v. 
Wilder et al. (Mo.), 7 N. B. R. 241. 

Drart.— See Bank Deposit. 
Erection. — See Divipenp; EvipEnce, 2. 


— See FraupuLent PREFERENCE, 5. 
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Equity Rutrs.— See Service ON DEFENDANT. 
Error. — See Currency. 


EvIpENCcE. 

1. An exemplified copy of an examination of the debtor, taken in supple- 
mental proceedings upon a judgment under the laws of New York, is proper 
evidence, such examination being a judicial proceeding within the meaning of 
Act of Congress of May 26, 1792.— In re Rooney (N. J. D.), 6 B. R. 163. 

2. The fact that an assignee occupies premises leased to the bankrupts, under an 
arrangement expressly stated to be independent of the lease, furnishes no evidence 
that the assignee has elected to assume the lease. —In re Ten Eyck & Choate 
(N. D. N.Y.) 7 N. B. R. 26. 

See Acr or Bankruptcy, 6; ApsupicaTION, 2; PREFERENCE, 2, 3. 


EXAMINATION. 

After a discharge in bankruptcy, the bankrupt cannot be compelled to submit 
to an order to appear and be examined under § 26. If, however, the discharge 
be annulled for any reason, the power of the court to order an examination 
instantly revives. — In re Jones (Mich. E. D.), 6 B. R. 386. 


EXEcurTION. 

1. If a debtor suffers execution to be levied under a judgment obtained by 
default, he thereby suffers his property to be taken on legal process, according to 
the act. — In re Forsyth et al. (E. D. Mich.), 7 N. B. R. 174. 

2. An execution creditor, whose execution has been stayed by an injunction 
issued from the bankruptcy court, is at liberty to submit his claim to priority to 
a general meeting of creditors, under § 27 of the Bankrupt Act, and is at 
liberty to appeal from the decision there made to the district court.—In re 
Dunkle & Dreisbach (E. D. Penn.), 7 N. B. R. 72. 

See Acr or Bankruptcy, 6, 10; ATTACHMENT; JURISDICTION, 7; PREFER- 
ENCE. 


Execution Crepitor. — See ApjupicaTION, 2; ExEecurion, 2. 


Exemprep Property. 

1. Proceedings under attachment on property exempted under the Bankrupt 
Act are stayed by bankruptcy, and costs of such proceedings are not a lien that 
the bankruptcy court can take notice of. — In re Preston, 6 N. B. R. 545. 

2. If the bankrupt asserts no claim to property exempt by state law, the as- 
signee is entitled to it as against a mortgagee of that property. — Edmondson v. 
Hyde, 7 N. B. R. 1. 

Fivuciary Osuication. —See Discuarce, 7. 
Firm. — See Act or Bankruptcy, 5; Divipenp; NEGOTIABLE Paper. 


Frxtures. 


A mortgagee of chattels that have since become trade fixtures, will hold them 
against the assignee, though they would belong to a prior mortgagee of the 
realty, if he chose to claim them. — Ex parte Ames, In re McKay & Aldus 
(Mass.), 7 N. B. R. 230. 
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Forec.osure. —See AssiGNee, 7; Jurispicrion, 11. 


Fraup. — See DiscuarGe, 4; INsuncrion, 4. 


FRAUDULENT CONCEALMENT. 


A bankrupt, who had conveyed his estate to trustees, for the benefit of, and to 
secure parties in making him loans and advances, made a declaration of home- 
stead respecting said estate, and fraudulently concealing the same, obtained 
further advances. Held, that in spite of such declaration, the parties making the 
advances were entitled to protection. — Jn re Haake (Cal.), 7 N. B. R. 61. 


FRAUDULENT CONVEYANCE. 


1. The word “ conveyance” in the Bankrupt Act includes all proceedings to 
dispose of or incumber property in derogation of the equality of creditors, with 
intent by such disposition either to give a preference, or to defeat or delay the 
operation of the act. Mortgages on real estate are included in the term convey- 
ance. — Bingham v. Frost (opinion of referee, N. Y. N. D.), 6 B. R. 150. 

2. (a) Property transferred in fraud of creditors passes to the assignee in 
bankruptcy by virtue of § 14, though conveyed more than six months before the 
bankruptcy, and not falling within § 35. 

(b) The district court has jurisdiction of a bill in equity by an assignee to 
avoid such a conveyance, even though there may be concurrent remedy in law. 

(c) A voluntary conveyance to a wife or child by a person much indebted is 
prima facie fraudulent as to existing creditors. If such conveyance is set aside 
by existing creditors, the rule seems to be that the assets go to creditors gen- 
erally, including those subsequent to the conveyance. But even where the 
assets go to a particular class only of creditors, yet the assignee in bankruptey 
is the proper plaintiff to impeach the deed. — Prati v. Curtis (Mass. D.), 6 
B. R. 139. 

3. The assignee, in order to recover the goods of the bankrupt from a second 
vendee, must prove that the latter was aware of the fraud in the first sale, 
or had reasonable cause to know it. — Babbitt v. Walburn (Mo. C. C.), 6 B. 
R. 359. 

4. When a person, whose property exceeds in value all that he owes, with a 
view to the payment of his debts, and to secure to himself a maintenance in the 
future, conveys that property to another on an agreement that the grantee shall 
pay all the grantor’s debts, and support him during the residue of his life, such a 
conveyance is not per se fraudulent and void as against creditors. — Zn re Corn- 
wall (Conn. C. C.), 6 B. R. 305. 

5. A conveyance fraudulent at common law as to creditors can be set aside in a 
suit by the assignee in bankruptcy, although made more than six months before the 
beginning of bankruptcy proceedings. — Anowlton v. Moseley, 105 Mass. 136. 

6. A husband conveyed property to his wife through a trustee at the time an 
agreement of separation was made between them, and subsequently the two came 
together again, agreeing to annul every thing done at the time of the separation, 
except the separation deed. Held, that the consideration became void on their 
coming together again, and the deed must be set aside, except as to the husband's 
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homestead, and both prior and subsequent creditors let in pro rata. — Smith v. 
Kehr et al., 7 N. B. R. 97. 
See Dower; Limitation, 1; 7. 


FRAUDULENT PREFERENCE. 

1, A creditor who accepted a chattel mortgage with a view of obtaining a prefer- 
ence, having reasonable cause to believe the debtor insolvent, and that a fraud 
on the act was intended, will not be allowed to prove his debt in bankruptcy and 
also loses the lien of his mortgage; and no difference is made by the fact that 
the creditor believed he was entitled to such a preference. — Bingham v. Rich- 
mond et al. (N. Y. N. D.), 6 B. R. 127. 

2. When the agents of a creditor accepted an assignment designed to give him 
a fraudulent preference, and the creditor never repudiated such assignment, but 
accepted benefits under it, he was guilty of receiving such fraudulent preference. 
— North v. House (Texas W. D.), 6 B. R. 366. 

3. When a bank, being a creditor of the bankrupt, and having money on deposit 
by him, delivered this over to a sheriff to be levied upon for their debt with full 
knowledge of the debtor’s insolvency, this was a fraudulent preference, and not 
a set-off. So, too, when they took a check for the sum from the bankrupt, as 
part payment, and deducted the amount in entering judgment against him. — In 
re Marcer (Penn. E. D. C. C.), 6 B. R. 351. 

4, When the bankrupt, intending to make a fraudulent preference in favor of par- 
ties who had become surety for him,.paid over to them money, and the sureties in 
turn paid it over to the creditor, that creditor, having taken no measures to procure 
the payment of the money, was not precluded trom filing a petition in bankruptcy, 
on bringing the money into the registry of the court. — In re Marcer (Penn. E. 
D.C. C.), 6 B. R. 351. 

5. Payments made to employés, in contemplation of insolvency, constitute a 
fraudulent preference, since the preference which the law gives to employés must 
be secured by and through the proceedings in bankruptcy, and not previous to 
or outside of them. — Jn re Kenyon & Fenton (U.S. 8. C.), 6 B. R. 238. 

6. It is not out of the usual and ordinary course of business of a corpora- 
tion engaged in manufacture to sell mortgages which it may happen to own, for 
their highest cash value; and such a proceeding is not primd facie evidence of 
fraud under § 35.— Judson v. Kelly et al. (N. Y. S. D.), 6 B. R. 165. 

7. The transfer in any case by a debtor of a large portion of his property 
while he is insolvent, to one creditor, without making provision for an equal dis- 
tribution of its proceeds to all his creditors, necessarily operates as a preference 
to him, and must be taken to have been made with a view to such preference, 
under the rule that every one must be presumed to intend the necessary conse- 
quences of his acts. — Toof et al. v. Martin (Ark. C. C.), 6 B. R. 49. 

8. After the lapse of four months a simple preference of a bond fide creditor 
by an insolvent debtor not otherwise fraudulent, is to be held valid so far as the 
preferred creditor is concerned. (Affirming Bean v. Brookmire et al., 4 B. R. 
57.) — In re Dow (R. I. C. C.), 6 B. R. 10. 

9. The suffering of judgment executions and levies while the bankrupt was 
hopelessly insolvent, and when the judgment creditors had reasonable cause to 
believe such insolvency existed, and knew that acts of bankruptcy had been com- 
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mitted, furnishes evidence of fraudulent preference. —Warren’s Assig. v. The Del- 
aware, Lackawanna, § Western R.R. (N. D. N. Y.), Chicago Legal News, Vol. 
v. No. 18. 

See FraupULENT CONVEYANCE, 1, 2; PREFERENCE, 3. 

GENERAL Orvers No. 31.— See Costs, 1. 
Coin. —See Currency. 
HomestEap. — See FraupULENT CONCEALMENT; FRAUDULENT CONVEY- 
ANCE, 6. 
Wire. —See FraupuLent Conveyance, 6. 
InmprIsONMENT. — See Act or Bankruptcy, 9; ConstiruTionaL Law, 2. 
Inporser. — See NEGOTIABLE Parer; PaYMENT. 


INJUNCTION. 


1. An order enjoining any persons from interfering with the bankrupt’s prop- 
erty, when served upon certain parties about to seize such property, is sufficiently 
explicit though the parties were not named in the order.— Ja re Lady Bryan 
Mining Co. (Nev. D.), 6 B. R. 252. 

2. An injunction granted upon filing the petition in bankruptey, in accordance 
with § 40, ceases to operate when the adjudication is made. — /n re Moses (Mich. 
E. D.), 6 B. R. 181. 

3. A United States bankruptcy court cannot enjoin a state court. — Tenth 
National Bank v. Sanger, 42 How. Pr. 179. 

4. Where the bankrupt is guilty of fraud in embezzling the proceeds of a note 
upon which he was the last indorser, the circuit court cannot restrain his creditor 
from proceeding to execution against him in the state court, nor from proceeding 
against him ex delicto for the fraud. — Horter et al. v. Harlan (Phila.), 7 N. B. 
R. 230. 

See AssIGNEE, 7; Contempt, 1; Execution, 2; JurtspicTion, 1, 3, 4, 7. 

Insanity. —See Act of Bankruptcy, 4. 


INSOLVENCY. 

The term insolvency, when applied to merchants and traders, is intended by 
the act to mean the inability of a party to pay his debts as they become due in 
the ordinary course of business ; though other persons may perhaps be considered 
solvent if their debts could be paid by a sale of their property and assets. — 
Toof et al. v. Martin (U.S. 8. C.), 6 B. R. 49, 

Ixsotvent Laws.—See Strate Insotvent Laws. 


INSURANCE. 


A creditor had his debt secured by a trust-deed of certain property, containing 
a covenant to insure in such companies as the creditor might select, and to assign 
the policies when effected to the creditor. Several policies were successively 
taken by the debtor in companies of his own selection. The first policy was 
assigned, the others were not. The property was destroyed before the bank- 
ruptey of the debtor. Held, that the fact that the policies were not assigned 
makes no difference, since in equity the assignment was executed when the 
insurance was effected; also, that the creditor was not obliged to select the com- 
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panies, since the debtor made that impossible by insuring to the full value in 
companies of his own selection. —IJn re Sands Ale Brewing Co. (Ill. D.), 6 
B. R. 101. 

Intent. — See Act oF Bankruptcy, 3. 


INTEREST. 


Interest on a secured claim must be allowed up to the time the claim is satis- 
fied according to the terms of the security. Simple unsecured claims may be 
proved with interest up to the date of adjudication only. — Jn re Haake (Cal.), 
7N. B.R. 61. 


Joint anp Liapitiry.— See DivipEenp. 


JUDGMENT. 

If a judgment is not suffered as a preference, or with knowledge of intended 
bankruptcy or of insolvency, it is valid, though given within four months of the 
beginning of proceedings in bankruptey. — Biddle’s Appeal, 68 Penn. St. 13. 

See Acr or Bankruptcy, 6; Proor or Cra, 2. 

JupGMent By Derautt.— See Execution, 1. 


JURISDICTION. 

1. (a) A decree of the Massachusetts supreme court ‘‘ dissolving” a corpora- 
tion does not annihilate such corporation; for, in the absence of express statute, 
no court has power to do this. Such corporation, though restrained from 
further business, still exists, and can be adjudged bankrupt by the proper court. 

(0) Even if the state court were authorized to annihilate the company, no 
proceeding in any state court can wrest from the jurisdiction of the courts in 
bankruptcy the assets of the bankrupt.— Jn re Independent Ins. Co. (Mass. 
Cc. C.), 6 B. R. 260. 

2. The district court sitting in bankruptcy may restrain a sheriff or judgment 
creditor about to sell property of the bankrupt, under an execution issued from 
a state court before the commencement of proceedings in bankruptcy. — In re 
Lady Bryan Mining Co. (Nev. D.), 6 B. R. 252. 

3. The district court will not restrain the assignee from proceeding in a state 
court to recover money paid contrary to the provisions of the Bankrupt Act, for 
on the point in question the Bankrupt Act is the law of the state ; and if, by virtue 
of the act the state court has no jurisdiction, it should be left for that court to 
decide that fact. — In re Central Bank (N.Y. E. D.), 6 B. R. 207. 

4. The United States district court has power to restrain the claimant of a 
lien upon the bankrupt’s estate, which has been obtained by collusion, from pro- 
ceeding in a state court to enforce the lien. Furthermore, this power is to be 
summarily exercised, and does not require a formal suit, when the property is 
confessedly the bankrupt’s and has passed to the assignee. — Samson v. Burton 
(Vt. C. C.), 6 B. R. 403. 

5. When a state court in the proper exercise of its jurisdiction appoints a 
receiver of the property of a corporation, the United States District Court hav- 
ing concurrent jurisdiction in the matter will not appoint a receiver, but the court 
first exercising jurisdiction retains it exclusively. — Blake vy. Alabama and 
Chattanooga R.R. Co, (Ala. C. C.), 6 B. R. 331. 

6. Creditors, in answering the petition of the assignee to reject their debts, 
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cannot object to the jurisdiction of the district court on the ground that they 
are entitled to have the validity of their claims determined in a court of law and 
by a jury; for the creditors themselves stand before the court in the attitude of 
plaintiffs, invoking the jurisdiction to which they object. — Jn re Paddock (Mich. 
E. D.), 6 B, R. 132. 

7. The United States District Court sitting in bankruptcy has power to enjoin 
the sheriff of a state court, or parties litigant therein, from selling property levied 
upon by virtue of a writ of execution issued out of the state court, upon a judg- 
ment obtained therein before the proceedings in bankruptcy were commenced ; 
and this irrespective of the validity of the lien of the judgment under any pro- 
visions of the Bankrupt Act. — (Overruling In re Campbell, B. R. Sup. XXX.) 
In ve Mallory (Nev. D.), 6 B. R. 22. 

8. Strangers to the proceedings in bankruptcy, not served with process and 
who have not voluntarily appeared and become parties to such a litigation, can- 
not be compelled to come into court under a petition for a rule to show cause ; 
but proceedings between the assignee in bankruptcy and a party claiming nothing 
from the bankrupt’s estate, but claiming an adverse interest in some property of 
the bankrupt, must be by a suit at law or in equity. — Smith v. Mason (U.S. 
8. C.), 6 B. R.1. 

9. The assignee need not proceed in the state court to recover the proceeds of 
a sale under execution procured from the state court in fraud of the Bankrupt Act, 
but may have recourse to the federal courts. — Traders’ National Bank v. Camp- 
bell (U.S. S. C.), 6 B. R. 353. 

10. The jurisdiction conferred on the district and circuit courts by the second 
section of the Bankrupt Act is a regular jurisdiction between party and party, 
of the same character as that conferred on the circuit court by the eleventh 
section of the Act of 1789, and is to be pursued, as to forms and modes of pro- 
cess, under the same rules which obtain as to suits brought in the circuit court 
in pursuance of such eleventh section. Therefore, a marshal is not authorized to 
serve a subpeena to appear and answer in an equity suit at a place outside of the 
territorial limits of the district for which he is appointed. — Jobbins v. Montague 
et al. (N. Y. S. D.), 6 B. R. 117. 

11. Although by construction and necessary implication the bankruptcy courts 
have an extra-territorial jurisdiction, yet in a suit to foreclose a mortgage made 
before commencement of proceedings in bankruptcy, to which suit the assignee 
was made a party, the local court where the land lay was held to exclude the 
jurisdiction of the bankruptcy court. —Whitridge vy. Taylor, 66 N. C. 273. 

12. After the circuit court of the United States for the southern district of 
Mississippi and the state courts of Alabima, Georgia, and Tennessee had acquired 
jurisdiction in the matter of the Alabama and Chattanooga Railroad Company, the 
circuit court of the United States for the southern district of Alabama refused 
to interfere or grant a petition for the appointment of a receiver to take charge 
of the property of said company. — Alabama and Chattanooga R.R. Co. v. Jones 
(Ala.), 7 N. B. R. 145 (vide 5 N. B. R. 975 6 N. B. R. 107; 6 N. B. R. 331), 

13. Respondent, living in Massachusetts, and having no property within the 
district, obtained a preference in fraud of the Bankrupt Act by procuring judg- 
ment in the state court of Maine, and collecting the same within four months of 
the bankruptcy. Held, that the district court of Maine, where the bankruptcy 
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proceedings were had, possessed no jurisdiction to entertain a bill in equity 
against respondent by the assignee to recover the amount of the preference. — 
Paine v. Caldwell (Me.), 6 N. B. R. 558. 

14, An assignee may bring suit ** to collect the assets,” not only in the district 
court where the proceedings in bankruptcy are pending, but in any other dis- 
trict court. — Goodall v. Tuttle (W. D. Wis.), 7 N. B. R. 193. 

15. The jurisdiction of the United States district courts, under the Bankrupt 
Act, is confined in each instance to the district in which the proceedings in 
bankruptcy are pending; and where an assignee brought an action outside such 
district, the action was dismissed. The defendant was allowed to plead to the 
jurisdiction after appearance and answer. [Citing In re Richardson, 2 N. B. R. 
74; Markson et al. v. Heaney, 4 N. B. R.165; Sherman et al. vy. Bingham et al., 
5 N. B. R, 34.) —Jobbins v. Montague et al., 6 N. B. R. 509. 

See Corporation, 1, 2, 3, 4; Ixsuncrion, 3, 4; Lien, 1, 2; Review, 2; 
Stare Iysoivent Laws. 


Lanpiorp AND TENANT. 

1. Under the Bankrupt Act, a landlord’s right to rent against the bankrupts 
estate expires on the day of the adjudication. If the assignee occupy after that 
day, he and not the estate is liable for the rent. If the occupancy is for the 
benefit of the estate, however, the assignee will be credited rent paid. — Jn re 
Webb & Co. (Ky. D.), 6 B. R. 302. 

2. In Pennsylvania, before a distress warrant for rent is issued, the landlord 
has, under the Bankrupt Act, no valid lien or claim to preference in the matter 
of rent. [Citing In re Wynne, 4 N. B. R. 5; In re McIntosh, 2 N. B. R. 158; 
In ve Cozart, 3 N. B. R. 126; In re Joslyn et al., 3 N. B. R. 118.]— In re 
Butler, 6 N. B. R. 501. 


Lease. — See Evipence, 2. 


Lien. 

1. No valid lien can be acquired upon the bankrupt’s property by proceedings 
instituted in a state court after the petition in bankruptcy has been filed. The 
assignee is not bound to go into the state court to defend such an action. — 
Stuart v. Hines (Iowa S. C.), 6 B. R. 416. 

2. Creditors of a bankrupt having security by judgment or mortgage must 
prove their debts and foreclose their lien under authority of the court in bank- 
ruptey ; and no sale of land by virtue of an execution issued after the commence- 
ment of proceedings in bankruptcy, and not authorized by such court, will pass 
title as against the assignee in bankruptecy.— Davis v. Anderson et al. (Mo. 
E. D.), 6 B. R. 145. 

3. (a) The lien given by the Act of New York, of April 24, 1862, cannot 
be enforced in any way, and constitutes no incumbrance. 

(+) When a vessel has been sold under a mortgage, no general creditor, who 
had no lien on the vessel out of which the proceeds arise, can claim a share in 
such proceeds as against the mortgagees, or the assignee in bankruptcy of the 
owner of the vessel. — Jn re Ship Edith (N. Y. 8S. D.), 6 B. R. 449. 

4. A bankrupt having in his possession money belonging to another party paid 
it over to one of his own creditors, with intent to make a fraudulent preference. 
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The assignee in bankruptcy recovered the money, and the original owner claimed 
it of the assignee as held in trust. //eld, that the assignee recovered the money 
for all the creditors, and not for any one; and that the lien of the original owner 
was lost when the bankrupt payed the money over to other parties ignorant of the 
trust. — White v. Jones (Ky. D.), 6 B. R. 175. 

5. An assignee got leave to sell some property subject to a specific lien. 
He afterwards reported to the court that he sold the property free from all liens 
except the one specified, and the court confirmed his report. Held, that a valid 
subsisting lien not specified in the report was not thus lost. — Jn re McGilton a 
al. (W. D. Wis.) 7 N. B. R. 294. 

6. Any claim recognized as a lien by state law must be considered preferred. 
Charges for care of the bankrupt’s property before adjudication are not a lien; as 
to charges for care thereof after adjudication, aliter. — Gardner v. Cook (R.1.), 
7N. 346. 

See Acr or Bankruprcy, 10; Execution, 2; Exemprep Prorverry, 1; 
FRAUDULENT CONCEALMENT; LANDLORD AND TENANT, 2; LimiraTion, 2. 


Lrwiration. 

1. After proceedings in bankruptcy commenced, certain lands of the bankrupt, 
which had been fraudulently conveyed by him, and which then stood in the name 
of the fraudulent grantee, were sold under execution in pursuance of a judg- 
ment rendered in a state court. The assignee in bankruptcy did not discover 
the bankrupt’s fraud so as to proceed against the purchaser within two years. 
Held, that proceedings to recover the land were not barred by § 2; for the title 
to the lands in question having been in the assignee (although the assignee was 
not at that time aware of it, the fraud not being discovered), any proceedings 
in a state court affecting the property were null and void, since the proceedings 
in the bankrupt court operated at the time as an injunction against all others. — 
Davis v. Anderson et al. (Mo. E. D.), 6 B. R. 145. 

2. A., as residuary legatee of B., took his real estate subject to the payment, 
at the expiration of three years, of a sum of money to C., as trustee for B.'s 
children. C. never received the money ; and after a lapse of thirty-five years A. 
became bankrupt, and the children of B. claim to have a lien on the proceeds of 
the real estate. eld, that the claim is barred by the statute of limitations, for 
A. did not hold towards the claimants such a relation of trustee as to take the 
claim out of the statute. If trustee at all, he was not so directly, but became 
so by matters of evidence or construction of law, and between such a trustee 
and the cestui que trust the statute does run. — Jn re O'Neale (Va. E. D.), 6 
B. R. 425. 

3. (a) When a creditor's claim is barred by the statute of limitations of the 
state in which both he and the debtor reside, such creditor cannot maintain a 
petition to adjudge the debtor a bankrupt. 

(b) Semble, that such a creditor could not prove his debt against a debtor who 
has been adjudged bankrupt; and that after a discharge in bankruptcy, such 
debt, excluded because barred by time, could not be revived in another state 
where such bar does not exist. — Jn re Cornwall (Conn. C. C.), 6 B. R. 305. 


Lunatic. — See Act or Bankruptcy, 4. 
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MANUFACTURER. 


Parties engaged in publishing a daily paper, and conducting a book and job 
printing-oflice, in which are printed cards, bill-heads, &c., are manufacturers 
within § 39. Notes given by them either as publishers or as printers of bill- 
heads, &c., are commercial paper. — In re Kenyon & Fenton (U.S.S.C.), 6 
B. R. 238. 


MEETING or Crepirors. —See AssIGNEE, 1; Reoister, 1, 3, 5. 


Memoranpa. — See Act oF Bankruptcy, 7. 


MortGaGe. 


1. An unrecorded mortgage, being binding by the statutes of Rhode Island 
upon the mortgagor, is also binding upon the assignee in bankruptcy of such 
mortgagor. The fourteenth section of the Bankrupt Act, providing for recorded 
mortgages, refers as well to mortgages valid without recording. — Jn re Dow (R. I. 
C. C.), 6 B. R. 10. 

2. A mortgage was given by a debtor within four months of proceedings in 
bankruptcy, to secure two notes, one given to A. in consideration partly of money 
then advanced, and the residue in payment of a claim already secured by a mort- 
gage, and the other note given to B. in payment of a previously existing debt. 
The mortgage was void as far as B. was concerned, being in fraud of the Bank- 
rupt Act. Was it also void for A.? Held, that the mortgage was separable, 
and was valid for A., being given to secure a note made partly for present con- 
sideration, and partly as payment of a debt already secured. — Jn re Stow, Ex 
parte Godfrey (Me. D.), 6 B. R. 429. 

3. Where one-half of a vessel was mortgaged to A., and subsequently three- 
fourths of her mortgaged to B., and the vessel was sold, held. that the proceeds 
should be divided into four equal parts; that A.’s mortgage should attach to two- 
fourths, and B.’s mortgage primarily to the other two-fourths, and then as a 
second mortgage to one of the quarters covered by A.’s mortgage. Since one 
quarter satisfied A.’s mortgage, the remaining three-quarters were delivered to B., 
whose claim exceeded that sum; and the remainder of the first quarter, after the 
payment of A.’s mortgage, was delivered to the assignee in bankruptcy of the 
mortgagor. — In re Ship Edith (N. Y. S. D.), 6 B. R. 449. 

4. An insolvent trader, expecting to keep on, mortgaged his stock and tools 
to secure present and future advances mainly, though the mortgage was claimed 
to cover past advances which had been thought covered by previous security. 
Held, a valid mortgage. — Ex parte Ames, In re McKay & Aldus (Mass.), 7 
N. B. R. 230. 

5. Where a mortgagee who had given his acceptances of bankrupt’s paper on 
the security of his mortgage, bought them up after bankruptcy at a discount, he 
was allowed to charge against the mortgage security only the sum actually paid 
for the notes at the discount. — Ex parte Ames, In re McKay & Aldus (Mass.), 7 
N. B. R. 230. 

6. A mortgage was made covering a ‘stock of lumber and mouldings, and 
renewals thereof from time to time,” and also other property. It was made 
some time before bankruptcy, but was recorded and the consideration paid with- 
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out fraud on the day before the bankruptcy petition was filed. Held, void as to 
the first clause, but good as to the other property, and that the transaction, 
though extending over some time, was a unit and not without consideration. — 
In re Raymond et al. (S. D. N. Y.), 7 N. B. R. 283. 

7. A mortgage on personal property is satisfied to the extent of the value of 
the property when taken, by the mortgagee’s taking possession of the property 
and treating it as his own. — In re Haake (Cal.), 7 N. B. R. 61. 

See Fixtures; Lien, 3. 


MortGaGee. —See Costs, 2; Exemprep Property, 2. 


NECESSARIES. 
The assignee has power to allow a sum of money as necessaries, under § 14. 
— In re Hay et al. (Mass.), 7 N. B. R. 344. 


NEGOTIABLE Paper. 

B. indorsed some notes drawn by A. in the name of A.’s firm, and used by A. 
for his own private ends. Held, that as B. acted bond fide, and had no knowledge 
of an intention to commit fraud on the part of A., he could prove his claim 
against the firm. — Van Camp Bush v. Crawford (E. D. Penn.), 7 N. B. R. 299. 

See Promissory Nore. 


Nonsuit. — See ApsupDIcaTION, 3. 


Norice. 

Where a notice is required by statute to be published ‘* once in each week for 
four weeks,” seven days should intervene between the successive publications. — 
In re King et al. (S. D. N. Y.), 7N. B. R. 279. 

See Party, 3; Promissory Nore. 


Orver. 

1. (a) When one member of a firm files a petition in bankruptcy, an order 
to show cause is regularly served upon any other member though living out 
of the district in which the petition is filed. Publication need only be resorted 
to when the party cannot be found or his place of residence ascertained, 
otherwise personal service is proper. 

(b) Such order need not be served by the United States marshal or messen- 
ger. — Stuart v. Hines (Iowa S. C.), 6 B. R. 416. 

2. An order once made by the court may be revoked if necessary for the pro- 
tection of the bankrupts estate or the furtherance of justice. — Samson v. Bur- 
ton (Vt. C. C.), 6 B. R. 403. 

3. The cashier of a bank, although he has ceased to act in his official capacity, 
and has delivered up the keys of the bank to a receiver appointed by a state 
court, was the proper person on whom to serve an order to show cause in invol- 
untary proceedings in bankruptcy against the bank. — Platt v. Archer (N. Y. C. 
C. S. D.), 6 B. R. 465. 

See InguncTIon, 1; REGisTER, 2. 


PARTNERSHIP. 
1. An exemption in accordance with § 14 cannot be allowed to an individual 
partner out of the partnership estate, but only out of the surplus remaining 
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after payment of partnership debts, which by § 36 is appropriated to the separate 
estate of the partners. — In re Price (Md. D.), 6 B. R. 400. 

2. One of the partners of a bankrupt firm was possessed of some individual 
property which he had owned prior to the forming of the copartnership. The 
copartnership had never been dissolved, though it had ceased to do business, 
Creditors of the firm, who had become such knowing of the private property of 
one of the copartners, were allowed to share the assets of that property equally 
with the private creditors of that copartner, many of whose debts existed before 
the forming of the copartnership. — In re Goedde & Co. (Ill. C. C.), 6 B. R. 
295. 

3. An agreement between two traders to unite their stocks in trade as the 
capital of a partnership to be formed between them, and to convert the separate 
business debts of each into joint debts of the firm, will not entitle a separate 
creditor, who has not acceded in any way to the arrangement before bankruptcy, 
to prove his claim as a joint creditor of the firm against the partnership estate. 
—ZInre Isaacs & Cohn (Cal. D.), 6 B. R. 92. - 

4. Where one partner is adjudged bankrupt, the effect thereof is to dissolve 
the partnership and make the assignee and the other partners tenants in common 
of the partnership property. — Halsey v. Norton, 45 Miss, 703. 

5. Two independent firms engaged in a joint speculation and kept an account 
at a bank in connection therewith, and signed checks with the name of one firm, 
annexing the word ‘*Co.” Held, that the holder of one of these checks could 
not maintain a petition in bankruptcy against the members of the two firms. — 
In re Warner et al. (S. D. N. Y.), 7 N. B. R. 47. 

6. A partner gave, in a private transaction, a note signed in the partnership 
name. J/eld, not provable in bankruptcy against the firm. — Jn re Forsyth et al. 
(E. D. Mich.), 7 N. B. R. 174. 

7. Where a firm made a fraudulent transfer of property, one partner 
afterwards died, and within four months of the fraud the other partners were 
personally adjudged bankrupts, held, that the said property could not be 
recovered by the assignee of said bankrupts. — Withrow v. Fowler (E. D. Mo.), 
7 N. B. R. 339. 

See Divipenp; Parer; Orver. 


Parry. 

1. (a) The proceeding between the petitioning creditor and the bankrupt is not 
amere suit inter partes, but partakes of the nature of a proceeding in rem, so that 
other creditors who have not proved their debts are not in all cases excluded 
from a hearing. To justify an intervention by an outside creditor, the latter 
must show that he is a creditor, that he has an interest to protect, and must 
satisfy the court that the intervention will serve a useful purpose either in pro- 
tecting the rights of the applicant or those of the creditors at large. 

(6) Where it appeared that the debtor against whom the petition is filed had 
already been adjudged bankrupt in another state, and that the present proceed- 
ings are collusive, held, that the petitioning creditor of the other state had a 
right to intervene ; and, on his stating the facts and the collusion, his application 
to be allowed to come in and defend was granted. — Jn re Boston, Hartford, & 
Erie R.R. Co. (Ct. C. C.), 6 B. R. 209. 
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2. In a suit between the assignee in bankruptcy and a creditor who had ob- 
tained the bankrupt’s property through a judgment in fraud of the Bankrupt 
Act, another creditor, who had also obtained judgment, but had not acquired 
possession of any property, is not a necessary party. — 7'ruders’ National Bank 
y. Campbell (U.S. 8. C.), 6 BL 355. 

3. (a) Nocreditor other than the petitioning creditor has a right to resist the ad- 
judication in bankruptcy, or to ask that it be annulled, since the proceedings by 
a petitioning creditor to force his debtor into bankruptcy is a proceeding inter 
partes, like an ordinary action at law. 

(b) When such a petition to annul the adjudication of bankruptcy was made, 
want of notice to the bankrupt was held a fatal defect in the proceeding. — Jn 
re Bush (N. Y. N. D.), 6 B. R. 179. 

See FravupULENT PREFERENCE, 4; JURISDICTION, 8. 


PAYMENT. 

It is not a payment within the meaning of § 35 of the Bankrupt Act, where a 
promissory note was given by the makers and accepted by the holder in payment 
of a previous debt, although it was known to all concerned that the maker was 
insolvent, and although he soon became a bankrupt; and an indorser, knowing 
the facts, is held on the note. — O'Connor v. Parker et al., 23 Mich. 22. 

Persona, Property. — See MortGaceE, 7. 
Petition. — See AssiGNEE, 8; Proor or Ciam, 2. 


PLEADING. 

In equity pleadings, every allegation of a bill is not to be taken as true, 
simply because it is not denied in the answer. Such a presumption exists only 
when the allegation is of a fact presumably within the knowledge of the party 
answering. — White v. Jones (Ky. D.), 6 B. R. 175. 

See Jurispicrion, 15. 


Possrssion. — See ConDITIONAL 


PREFERENCE. 

1. If a creditor receive merchandise from his debtor with knowledge that the 
latter is insolvent, and refuse to surrender the same to the assignee, he is guilty 
of obtaining a fraudulent preference, and cannot prove his claim. — Jn re Forsyth 
et al. (E. D. Mich.), 7 N. B. R. 174. 

2. It is necessary to show that the debtor was acting fraudulently and the 
creditor knew him to be so acting, in order to charge the latter with a debt 
collected by the debtor’s confessing judgment. — Hoover vy. Greenbaum, 62 Bar- 
bour’s S. C. 188. 

3. An execution creditor testified that when he received the money from the 
debtor he knew. the latter to be *‘ insolvent and wholly unable to pay his debts.” 
Held, sullicient evidence to show receipt of a fraudulent preference. — Jn re 
Forsyth et al. (E. D. Mich.), 7 N. B. R. 174. 

See Act or Banknrurtcy, 10; Arrorney’s FreEs; JupGmMent; Lanp- 
LORD AND TENANT; MortGaGe, 4. 


Principat AGENT. 
A debtor cannot be allowed to have the benefit of a composition with his cred- 
VOL. VII. 35 
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itors which was confessedly procured by the false representations of his agent, 
upon the ground that the agent was ignorant of the trath and made the repre- 
sentations in good faith. —— l/elt et al. v. Snow et al. (Or. D.), 6 B. R. 57. 


Prior anp Supsequent Creprrors. — See FraupuLENT CONVEYANCE, 6. 


Prior Petition. — See Proor or Craim, 3. 


Promissory Nore. 

Promissory notes secured by mortgage were sold by the alleged bankrupt, 
after the filing of the petition against him, to innocent parties who had no actual 
knowledge of the bankruptcy proceedings. Held, that the assignee was entitled 
to the notes precisely as he would be to any other species of property, as the 
purchasers thereof must be held to have had constructive notice of said proceed- 
ings. — In re Lake (N. D. Ill.), 6 N. B. R. 543. 

See Act or Bankruptcy, 7; Consmeration, 1; PayMEnt. 


Proor or Cram. 

1. There is nothing illegal in endeavouring to buy up the claim against a 
bankrupt’s estate for the purpose of staying the proceedings in bankruptcy. 
Failing in this, the purchaser may prove the claims so bought. — Jn re Pease et 
al. (Mass. D.), 6 B. R. 173. 

2. A debt must exist at the time of adjudication, and not at the time of filing of 
the petition, in order to be provable; and in an action of tort, judgment may be 
obtained after filing of the petition, and such judgment proved as a debt. — Jn re 
Hennocksburgh & Block (N. D. N. Y.), 7 N. B. R. 87. 

3. Creditors who have proved under a voluntary petition cannot be allowed 
to withdraw their proofs and prove under a prior involuntary petition. The 
prior petition must be dismissed. — Jn re Nounnan & Co. (Utah Ter.), 6 N. B. 
R. 579. 

See Cnorce or AssIGNEE; DiscnarGr, 1; Partnersuip, 3, 6; PRrerer- 
ENCE, l. 

Pusiication. — See Notice. 


Rartroap Company. 

Railways are business corporations within the meaning of the Act, but do not 
come within the meaning of § 39 as to the suspension of commercial paper. — 
Winter v. The Iowa, Minnetona, & No. Pacific R.R. Co. (Iowa), 7 N. B. 
R. 289. 

See Jurtspicrion, 12. 

Reatty AND Personatty.—See Fixtures. 
Recriver. —See Jurispiction, 5, 12; Truster. 
Recorp. — See AssIGNMENT, 3. 


REGISTER. 

1. The register has power to order the assignee to furnish information as to 
funds in his hands, that the register may judge whether a meeting of creditors is 
necessary. — In re Clark & Bininger (N. Y. S. D.), 6 B. R. 194. 

2. The register may order the bankrupts to pay over funds in their hands. 
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Disobedience of this order is contempt of court. — In re F. & A. Speyer (N. Y¥. 
S. D.), 6 B. R. 255. 

3. When the register gave notice at the second meeting of creditors, called 
under § 27, that the accounts of the assignee, then filed, would not be audited or 
passed until the meeting for the final dividend, but would be left open for exam- 
ination by creditors, the register properly refused to order the payment of the 
accounts before such final meeting. — In re Clark & Bininger (N. Y. 8S. D.), 6 
B. R. 204. 

4. When written objections to a debt are filed with the register and testimony 
is taken thereon, it is the duty of the register, if requested by either party, to 
certify the question or issue to the district judge for his decision, even though the 
objecting party offer no proof tending to invalidate the debt.— Jn re Clark & 
Bininger (N. Y. S. D.), 6 B. R. 202. 

5. The register has power, and it is his duty, to audit and pass the accounts of 
the assignee which have been reported and exhibited at the second meeting 
of creditors, as prescribed by § 27. The provisions of § 28 for auditing and 
passing accounts at the meeting for the final dividend do not authorize the 
register to postpone until that time accounts properly exhibited at the second 
mecting and not objected to, even though no previous notice had been given to 
creditors that the assignee would at that meeting present his accounts. — Jn re 
Clark & Bininger (N. Y. S. D.), 6 B. R. 197. 

6. Under § 26 of the act, a register has power to require the bankrupt and 
witnesses to submit to an examination, and no order of court is necessary. — 
In re Pioneer Paper Company (N. D. N. Y.), 7 N. B. R. 250. 

See CrertiricaTeE. 

Removat Or AssiGNre. — See AssiGNEE, 9. 
Rent. —See Lanptorp anp Tenant, 1, 2. 
Resiwence. — See Corporation, 1. 
Revenue Stamp. — See Act or Bankruptcy, 7. 


Review. 

(a) The jurisdiction of the circuit court to review summary proceedings in 
bankruptcy is not limited by any measure of the value of the property involved. 

(6) The power of review being given to the circuit court as a court of equity, 
that court is not bound to reverse on strictly legal grounds, if satisfied that the 
facts are correctly found and that no injustice has been done. 

(c) In proceedings by the assignee to recover the bankrupt’s property, which 
a third party had obtained by collusion with the bankrupt, the declarations of the 
bankrupt are admissible, as being those of a conspirator in the attempt to 


defraud, and as forming part of the res geste. — Samson v. Blake (Vt. C. C.), 
6 B. R. 410. 


Sate. — See Suerirr’s Sate. 
ScHEepuLe. — See Discnaree, 2. 
Secret Partner.—Sce Act or Bankruptcy, 5. 
Security. — See INTEREST; MortGaGe, 5. 
Services or CounsEL. — See ATTORNEY’s Fess. 
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SERVICE ON THE DEFENDANT. 

Service of a subpeena in a bill in equity must be in strict accordance with rule 
thirteen of the equity rules; and service by publication, or on the defendant's 
agent, when defendant is hiding to evade service, is not sufficient. — Hyslop v. 
Hoppock et al., 6 N. B. R. 557. 

Separation Deep. — See Fraupu.ent Conveyance, 6. 
Set-Orr.— See FravupuLENT PREFERENCE, 3. 


Surrirr’s Saxe. 

Where a sheriff had sold property of the bankrupt under a mortgage, after 
proceedings in bankruptey begun, the assignee asked for an injunction to restrain 
the purchaser from intermeddling with the property, on the ground that the 
sheriff’s sale was void. Held, that such sale was not void, nor voidable, except on 
cause shown in a court having bankruptcy jurisdiction. — Goddard v. Weaver 
(La. C. C.), 6 B. R. 440. 

Sionarure or Firm Name. — See Parrnersmp, 6. 
Stavery.—See Constirutionat Law. 
State Court. — See Contempt, 1; Injunction, 3; Jurispicrion, 11. 


Strate Inso.vent Laws. 
The United States Bankrupt Law of 1867 did not entirely supersede the insol- 
vent laws of the several states. [Citing many conflicting cases; Day, C. J., 
dissenting. ] — Reed et al. v. Taylor et al., 32 lowa, 209. 


State Law. 


Conveyances void under a state law are void in bankruptcy against the 
assignee. — Edmondson v. Hyde (Cal.), 7 N. B. R. 1. 
See Exemprep Property, 2. 


Stay oF PRoceEDINGs. 

Where a creditor had proceeded in a state court, after petition in bankruptcy 
filed, to recover a debt due from the bankrupt, and the proceedings had been stayed 
to await the decision of the district court as to the bankrupt’s discharge, the 
bankrupt filed in the circuit court a petition to review a decision of the district 
court. This petition he neglected for fourteen months to bring to a hearing. 
Held, that this was an unreasonable delay in procuring discharge within the 
meaning of § 21, and the order staying proceedings in the state court was vacated. 
— In re Belden (N. Y. 8S. D.), 6 B. R. 443. 

Srorrixnc Payment. —See Acr or Bankruptcy, 8. 
Suprana. — See Jurispiction, 10. 
Surrerance. — See Act or Bankrurrcy, 10. 
SuFFERING JUDGMENT. — See FRauDULENT PREFERENCE, 9. 
Summary Proceepines. — See Apprat, 1. 
Suspension. — See Commercta Paper, 1. 
Taxes. — See ASsIGNEE, 9. 
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Tenant 1n Common. —Sce Partrnersuip, 4. 
Testimony. — See Witnesses, 2. 
Turee-rourtus Rute. — See Vote or Crepirors. 


TRADER. 


A bankrupt owned fifty acres of oil lands, which he leased to various parties, 
and received one-half the gross avails in oil, which he sold, and on the strength 
of these transactions received credit. J/eld, not a trader within the meaning of 
§ 39. — In re Woods (E. D. Penn.), 7 N. B. R. 126. 


Trust Deep. — See FraupuLENT CONCEALMENT. 


TRUSTEE. 


The same person shall not be allowed to be at once receiver of the property 
of an insolvent corporation, appointed by a state court, and trustee under § 43, 
appointed by the bankrupt court, looking to each court respectively for his 
authority in his different capacities, and being at once plaintiff and defendant in 
actions concerning the bankrupt’s estate. — Jn re Stuyvesant Bank (N.Y.S.D.), 
6 B. R. 272. 

See Limitation, 2 


VENDOR AND VENDEE. — See ConpITIONAL SALE. 


Vote or Crepitors. 

Under § 43 of the Bankrupt Act, dissenting creditors are not bound by a 
three-fourths vote of the creditors, unless in the opinion of the court such vote 
secures the interest of those dissenting as well as that of the other three-fourths. 
—In re Vetterlein et al. (S. D. N. Y.), 6 N. B. R. 518. 


Voucners.— See Act oF Bankruptcy, 7. 


WITNESSES. 

1. Creditors summoned before the register, to submit to an examination in, 
accordance with § 22, are not entitled to witness fees, being parties to the pro- 
ceedings in bankruptcy and subject to the orders of the court. — Jn re Paddock 
(Mich. E. D.), 6 B. R. 396. 

2. The rules of the supreme court have not taken away the power which the 
district court has, as a court of equity, of taking the testimony of witnesses in 
open court. It lies in the discretion of the court to take oral testimony, or 
written. — Samson v. Burton (Vt. C. C.), 6 B. R. 403. 


Worps. 
* Assets.” —See Assets, 2 
Trader.” — See TRADER. 
Week.” —See Notice. 
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BOOK NOTICES. 


A Treatise on the Law of Set-off, Recoupment, and Counter-Claim. By Tuomas 
W. Waterman, Counsellor-at-Law. Second edition. New York: Baker, 
Voorhis, & Company. 1869. 


WE noticed the first edition of this treatise at the time of its appearance (4 Am. 
Law Rey. 355). To this edition, as the preface states, a hundred new sections 
and several hundred additional cases have been supplied. We observe, however, 
that many of the recent cases, of which we gave a list in our former notice as 
wanting, are still lacking. Had our remarks fallen under the eye of the learned 
author, he would, among other things, have been saved from the error of laying 
down, on p. 239, a proposition of law on the authority of Siammers v. Elliot, Law 
Rep. 4 Eq. 675, a case which has been flatly overruled on appeal. (See Law 
Rep. 3 Ch. 195.) Further use of the book has also shown us that the collection 
of the older authorities is not so full as we had at first supposed. ‘Thus, on the 
important question of how far a lien is affected by a right of set-off, there is no 
reference to the valuable cases of Pinnock v. Harrison, 3 M. & W. 532, and 
Clarke v. Fell, 4 B. & Ad. 404. 

The arrangement, also, though elaborate, is not very clear, and cases on the 
same point are scattered throughout the volume, without reference from one to 
the other. Thus, with regard to the set-off of claims purchased since insolvency, 
the case of Smith v. Hill, 8 Gray, 572, with some others, is to be found on p. 
146; Liven v. Phelps, 34 Barb. 24, with others, on p. 194; and American Bank 
v. Wall, 56 Me. 167, in still a third place, on p. 24. A careful re-examination 
of the reports, and a better arrangement or system of cross references, would add 
to the deserved reputation of this useful work. 


The Law of New Trials, and other Rehearings. By Francis Hitt1arp, author 
of ** The Law of Injunctions,” ** The Law of Torts,” ‘* The Law of Contracts,” 
&c., &c. Second edition, revised and greatly enlarged. Philadelphia: Kay 
& Brother. 1872. 

Tuere is perhaps no subject in the law which is burdened with such a rapidly 
increasing mass of decisions as that of new trials. It is not many years since all 
the adjudged cases under this head, at least in England, were to be found within 
the compass of a few pages in the books of practice ; while now Mr. Hilliard finds 
it necessary, after a lapse of six years since his first edition, to add ‘ very 
numerous cases, enlarging the volume by one hundred and fifty pages.” These 
have been collected from the reports of all the states, and are disposed under 
convenient heads, so that with the aid of the index, which is good, the law on 
any point may be easily found. ‘The book must be of considerable value to any 
one who needs a citation in a hurry, though it is by no means a complete collec- 
tion of authorities, and is not to be relied on very far by a lawyer who wishes to 
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look up a question thoroughly. To take a few instances from the reports of one 
state, such cases as Shaw v. Boston & Worcester R.R., 8 Gray, 45, Alger v. 
Thompson, 1 All. 453, Commonwealth v. Durfee, 100 Mass. 146, ought to have 
found a place in this edition. 

The latter part of the book treats of error, certiorari, appeal, audita querela, 
and mandamus. As most of these proceedings are regulated by statutes, which 
vary much in the different states, they cannot be considered with much profit in a 
work intended to be of general use. It would be an improvement, we think, to 
omit this part, and so leave room to make the collection of cases on new trials 
more complete. The book, as it is, shows that the author must have gone over a 
very large field, but if he had been a little more careful in doing so, the value of 
the result would have been much greater. 

We must add that ** E. L. & Eq.” is a pernicious kind of citation, while ** Leg. 
Intell. 1869,” See Gen. Sts.,” and Inhts., v. Co., 5 Allen, 13,” are 
no kind of citation at all. But it is useless trying to induce Mr. Hilliard to 
change in this particular. Like the aggrieved gentleman who could get no hear- 
ing from Lord Ellenborough, we protest and go about our business. 


Reports of Cases argued and determined in the District Courts of the United 
States within the Second Circuit. By Rosert D. Benevicr. Vol. 1V. New 
York: Baker, Voorhis & Co. 1872. 

Tus volume is chiefly devoted to bankruptcy and collision cases. We notice 
the following : — 

In re Smith, p. 1, decides that a general assignment by an insolvent of all his 
property for the benefit of his creditors, without preferences, is an act of bank- 
ruptey; and that where the execution of such an assignment is admitted, an 
adjudication of bankruptcy will be made, even though the insolvent denies any 
intention to defeat or delay the operation of the Bankruptcy Act, or to hinder his 
creditors, or to prevent his property from being distributed according to the pro- 
visions of the act. 

In The Atlas, p. 27, Judge Benedict is of the opinion that Rule 2 of the 
Pilot Regulations of 1858, requiring vessels approaching each other in an oblique 
direction to pass to the right, is pregnant with danger, and decides that it is 
inconsistent with and abrogated by Articles 14 and 18 of the Act of 1864. This 
case also holds that if a vessel in tow of A. is injured by a collision between A. 
and B., and suit is brought only against B., she can recover only one-half of her 
loss if A. and B. are both in fault. 

The Bristol, p. 55, decides that the 54th Admiralty Rule relating to cross 
libels does not apply to a suit in rem where the vessel is not within the district. 
This rule is numbered 53 in the edition of the rules issued from the Clerk's Office 
at Washington. 

Curling v. Laird, p. 70, is a suit to recover damages for the destruction of the 
libellant’s ship by the Alabama. The case contains an elaborate review of the 
law relating to garnishee process, and the translation by Mr. Hall of the titles 
to some of the rules in Clerke’s Praxis is shown to be incorrect. ; 

The Elizabeth, p. 101, decides that witness fees and mileage for the attend- 
ance of a party to an Admiralty suit cannot be taxed in his favor. 

Elaborate attempts were made in Zhe Chancellor, p. 153, The Bristol, p. 397, 
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and The Westphalia, p. 404, to convince the court that a vessel going at a high 
rate of speed in a fog can navigate with more safety to other vessels, as well as to 
herself, than if she goes at a low rate of speed ; the argument being that the faster 
she goes the more quickly she will answer her helm, The court, however, held 
that a high rate of speed was not justifiable. 

In The Transit, p. 138, and in The Emilie, p. 235, where pilot-boats were 
injured by collisions, it was held that the sum to be awarded as demurrage should 
represent only the value of the pilot-boat as a vessel,— what, without pilots, 
stores, or crew, she could have been chartered for to others to use as a pilot-boat. 

The United States v. One Case of Silk, p. 526, contains an elaborate review of 
the law relating to the practice when goods are attached on a libel of information, 
while in the hands of the collector of the port. It is held that the edllector is 
entitled to detain the property in his custody until the case is decided. 

In The Russia, p. 572, a vessel was sunk by collision at her port of destination ; 
and the measure of damages for the loss of the cargo was held to be its value 
there, less freight and duties. We notice that Judge Blatchford uses the phrase, 
** diving out part of the cargo,” to express getting out the cargo by diving. 


Reports of Cases argued and determined in the Circuit Court of the United 
States for the Second Circuit. By Samvuet Biatcurorp, Judge of the Dis- 
trict Court of the United States for the Southern District of New York. Vol. 
IX. New York: Baker, Voorhis, & Co. 1872. 

Tus volume of over six hundred cases contains the cases decided in the Second 
Circuit from January, 1871, to June, 1872. The promptness with which these 
reports are published is worthy of all praise ; and it is difficult to understand how 
Judge Blatchford can find the time to act as reporter, when, as is the common 
report in New York, he is overworked on the bench. The explanation may be 
that the more a man has to do the better he does his work. 

This volume contains more than the usual number of interesting cases. 

In Keyser v. Coe, p. 32, on a bill in equity to enjoin a nuisance existing on 
Goose Island, in Long Island Sound, the court were obliged to enter into an his- 
torical examination to determine whether the island belonged to Connecticut or 
New York; and ancient charters and grants to these states are examined and 
commented on in a manner which shows Judge Shipman to be a learned histori- 
eal scholar, 

Bevin vy. East Hampton Bell Co., p. 50, contains a thorough examination of 
the law relating to the abandonment of an application for a patent. 

In Wallace v. Holmes, p. 65, Judge Woodruff construes ch. 109, § 22, of Gen. 
Stats. Mass., as not taking away the power of a guardian to sell any personal 
estate of his ward without an order of court; but as giving him the power to 
obtain the opinion of the court in regard to a proposed change of investment ; and 
also as allowing any party interested in the estate, who is dissatisfied with the 
guardian’s management, to apply to the court. The attention of the learned 
judge seems not to have been directed to the case of Atkinson vy. Atkinson, 8 
Allen, 15, where the court apparently assumed the construction to be the 
other way. 

In Warren v. Tenth National Bank, p. 193, it was held that if the cireuit court 
could review, before a final decree had been made ina bankruptcy cause by the dis- 
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trict court, an interlocutory order made by that court therein, the review could 
only be had by means of an appeal under the 8th section of the Bankruptey Act, and 
could not be had by means of a petition of review under the 2d section of that act ; 
and in Clark v. Iselin, p. 196, it was decided that in such a case an appeal would 
only lie from a final decree. In Wilson v. Griswold, p. 267, the plaintiffs declared, 
in covenant on a charter-party averring a covenant, that at the time of the charter 
the vessel was seaworthy ; and alleging a breach in that the vessel was not sea- 
worthy, so that the voyages stated in the charter-party could not be commenced. 
The charter-party did not contain the alleged covenant. Held, that there was an 
implied covenant that the vessel was seaworthy, and that the plaintiffs could 
declare in covenant. 

Tilghman v. Morse, p. 421, decides the question of the validity of the patent 
for cutting and engraving stone, metal, glass, &e., by means of a sand blast. 
And it was gravely held that this invention was not anticipated by the use, on a 
locomotive engine, of a stream of sand, combined with a jet of steam, to drive 
cows from the track of a railroad. 

The £lwine Kreplin, p. 438, decides that where a treaty with a foreign govern- 
ment provides that the consuls, vice-consuls, and commercial agents of such 
government shall have the right, as such, to sit as judges and arbitrators in such 
differences as may arise between the captains and crews of the vessels belonging 
to the nation whose interests are committed to their charge, without the inter- 
ference of the local authorities, the sailors of such a vessel cannot libel the vessel 
for their wages. 

Britton v. Butler, p. 456, is one of the numerous suits brought against General 
Butler for seizure of property while in command at New Orleans, in 1862. 

The volume also contains a number of other interesting admiralty and patent 
cases, which want of space prevents us from noticing more at length. 


Commentaries on the Common Law ; designed as introductory to its study. By 
Hersert Broom, LL.D., Barrister-at-Law; Reader in Common Law to the 
Inns of Court; author of ‘A Selection of Legal Maxims,” &¢. From the 
fourth London edition. Philadelphia: T. & J. W. Johnson & Co. 1873. 
WE are glad to see this useful book reprinted in this country, and hope that 

its circulation may be large. It supplies, better than any other modern treatise, 

the always existing and always increasing need of a first book of the law. There 
is always, indeed, the original text of Biackstone, the merit of which is shown by 
nothing more clearly than by the grievous failure of all attempts to improve it; 
and, as far as it goes, it is, and will probably long remain, unequalled ; but it gives 

a very imperfect idea of the law as it is to-day. Even by using the book under 

notice, the law-student cannot dispense with Blackstone; but the two together 

will ground him very fairly in the elements of the law. 

Mr. Broom’s manual is divided into four books. The first treats of legal rights 
and remedies ; of the nature and composition of the common law; of the courts 
and their jurisdiction; of the nature of rights enforceable by action; and of ordi- 
nary and extraordinary remedies. Book II. treats of contracts generally ; of the 
Statute of Frauds; of negotiable paper ;.of evidence of usage to explain writ- 
ten contracts; of the capacity to contract; and of the measure of damages. 
Book III. considers torts generally; torts to the person and reputation; torts 
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to property; other torts; and the measure of damages. Book IV. includes 
criminal law in general; the various kinds of offences; and criminal procedure. 

It will be seen that this scheme includes some important topics which are very 
slightly touched upon in other elementary books, and which are here handled in 
a satisfactory way. The law is stated clearly, concisely, and, in general, accu- 
rately ; the cases are well selected; and the English statutes are cited but spar- 
ingly. One feature of the book seems to us particularly good; and that is, its 
beginning with an account of the proceedings in actions at law, some acquaintance 
with which is absolutely necessary in order to read cases intelligently. and under- 
stand the principles involved in them, The study of the reports cannot be begun 
too early ; but, without a knowledge of the forms and practice by which cases are 
brought up for judgment, it is very blind work. In this point, at least, Mr. 
Broom’s plan has, in our judgment, the advantage of all others. 

This edition is printed and made up in a style much better than has been usual 
in Philadelphia, and which it is to be hoped is the promise of still better things to 
come. It would be well if the publishers would now give us the last edition of 
the same author’s ‘* Maxims,” a convenient book, which in its English form 
is frightfully costly. 


Reports of Cases heard and determined in the Supreme Court of South Carolina. 
Volume II.; from April Term, 1870, to April Term, 1871, inclusive. By 
J. 5. G, Ricuarpson, State Reporter. Columbia: Republican Printing 
Co. 1872. 


Sourn Carotrna has at last adopted the custom, now happily almost universal, 
of entitling the reports by the name of the state, instead of by that of the reporter. 
New Jersey, Kentucky, Tennessee, and Virginia are, we believe, the only states 
where the other practice still prevails. In this new series, also, cases in law and 
equity are reported in the same volume. 

The reporter’s work seems to be well done, and the printing is accurate; but 
the cases themselves do not happen to be very interesting. We select a few: — 

In Burgess v. Carpenter, p. 7, it was held that one who works on a farm, under 
an agreement to receive part of the crop for his services, is not a servant of the 
owner in such a sense that the latter can sue a third person for injuring him so 
as to disable him from working. 

Alexander v. McKenzie, p. 81, decides that a constitutional provision, that the 
Supreme Court ‘* shall always have power ‘to issue writs of quo warranto,” did 
not make it unlawful for the legislature to abolish the writ, so long as the court 
retained jurisdiction, in another fourm of proceeding, of the rights which were 
tried by it. 

In State v. Platt, p. 150, it was held (Moses, C. J., dissenting) that the 
enrolled copy of an act of the legislature was not conclusive evidence of the 
terms of the act as actually passed, but that it might be shown by the journals 
of the legislature or other extrinsic evidence what these terms in fact were. 

In re Kennedy, p. 216, holds that a homestead exemption law is not unconsti- 
tutional as against creditors on contracts or judgments existing before its passage. 
Moses, C.J., who seems to be often at variance with the rest of the court, dis- 
sented as to judgment creditors. 
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Coogan v. Parker, p. 255, contains an elaborate discussion and approval of the 
doctrine which has always been held in South Carolina, contrary to the law as 
generally understood in the other states and in England, that where there is a 
substantial destruction of the subject-matter out of which rent is reserved in a 
lease for years, by an act of God or of the public enemy, the tenant may give 
up the premises and refuse to pay rent. The court holds this to be reasonable 
on principle ; and contends, not, we think, very successfully, that the question is 
not concluded by authority. The most curious thing about the opinion is, that 
this long and painstaking essay is only a gigantic dictum, inasmuch as the tenant 
on all the facts was finally held liable, and would have been so under any theory 
of law. 


Some other cases from this volume are inserted in the State Digest of this 
number of the Review. 


Massachusetts Reports, 106. Cases argued and determined in the Supreme 
Judicial Court of Massachusetts, November, 1870—March, 1871. 
G. Browne, Jr., Reporter. Boston: H. O. Houghton & Co. 1872. 


THE most important cases of general interest in this volume will be found in 
our Digest ; and we have so frequently expressed our opinion on the character of 
this series of reports, that we prefer to devote the little space we can spare to 
the consideration of two cases which seem open to doubt. 

The case of Tarbell v. Parker, p. 347, decides that a sale by an executor or 
administrator under license for payment of debts from a probate court is void, 
unless there are, at time of granting the license, unpaid debts of the deceased 
for the payment of which his estate is legally liable. St. 1864, ch. 137, however, 
provides that no sale by an executor or administrator under such a license shall 
be avoided on account of any irregularity, provided four requisites, specified in 
the statute, are complied with. As to three of these requisites there was no 
question in Tarbell v. Parker. The only one about which there can have been any 
question is the first, —that the license should be ** granted by a court of com- 
petent jurisdiction.” It had been generally supposed that it was enough to satisfy 
this clause of the statute if the license was granted by the judge of probate for 
the proper county, he not being interested in the case. But the case of Tarbell 
v. Parker apparently takes the ground that, as the probate courts are courts of 
limited jurisdiction, and have been held to exceed their jurisdiction if they act 
contrary to the provisions of the statutes (see Jenks v. Howland, 3 Gray, 536, 
537; Peters v. Peters, 8 Cush. 529, 543), the license is not to be deemed to 
have been granted, in the sense of the statute, by a ** court of competent jurisdic- 
tion,” unless the provisions of the statutes relative to the granting of licenses have 
been complied with, ‘The statute has hardly served its intended purpose of limiting 
the questions that may arise as to the validity of sales by executors and adminis- 
trators, if one of the four requisites specified is construed by the court in such 
a way as substantially to open all the questions which might be raised had no 
statute similar to that of 1864 ever been enacted. 

It should be noted, however, that this statute is not mentioned in the opinion in 
Tarbell vy. Parker, and may have been overlooked by the court. In any event, a 
most embarrassing question is raised as to the validity of titles under sales by 
licenses from the probate courts. The court, in its opinion in Tarbell v. Parker, 
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seems to have considered the law already settled by the three cases which it cites. 
But in the first two of these cases (Aiken v. Morse, and Lamson y. Schutt), the 
question before the court was merely whether a probate court could properly 
grant a license after all claims against the estate had been barred by the statute 
limitation ; and any remarks of the court as to whether such sale, if made, would 
be valid or not, were merely obiter dicta, and these dicta were based upon the 
other case cited (Heath vy. Wells), which arose prior to the existence of any stat- 
ute similar to that above referred to. In Cooper v. Robinson, 2 Cush. 154, 190, 
a dictum to a different effect might have been found. 

The case of Crocker vy. Old South Society, p. 489, arose upon a petition for 
mandamus to restore the petitioner to his alleged rights as a member of the 
respondent corporation. These rights were dependent on the petitioner's owner- 
ship of a pew in the Old South Meeting-house ; and it was alleged by the respon- 
dents that he had forfeited the pew previously owned by him, by reason of a breach 
of a condition in the deed under which he held it. The petitioner claimed that, 
if the condition had been broken, the respondents by calling upon him for and 
accepting from him payment of the regular taxes on the pew for a time long sub- 
sequent to the breach, bad waived such breach and could not afterwards enforce 
it. The words of the condition were, ** upon condition that if the said Crocker, 
or his legal representatives shall leave the said meeting-house, he shall first offer 
the said pew to the treasurer, for the time being, of said corporation, for the sum 
of seventy dollars; . . . but if the said Crocker, or his legal representatives, 
apon his or their leaving the said meeting-house, shall neglect to offer the said 
pew as aforesaid, then he or they shall forfeit the samg to the said corporation ;” 
— and the facts, as agreed, and with the legal effect attributed to them by the 
court, were that for eight or nine years after the petitioner had left the respon- 
dents’ meeting-house, without having made any offer of his pew, and for three 
years after the respondents had formally taken notice of these facts in a vote, 
asserting that they had occurred, they had continued to collect of him the regular 
quarterly taxes on his pew. ‘This collection of the pew taxes for a time subse- 
quent to the breach, he claimed, amounted to a waiver of such breach. But the 
court say (p. 497): “ We are of opinion that this breach of condition on his part 
was a continuing breach, and that treating him as owner of the pew up to a certain 
time could not operate as a waiver of any subsequent breach. . . . His default 
has continued beyond the latest point of time at which he could claim that there 
has been a waiver by the respondents.” A condition has sometimes been held to 
be susceptible of a continuing breach, where, as in Doe v. Woodbridge, 9 B. & C. 
379, a lease of a building was made subject to the condition that the lessor should 
never use it as a shop; but how the condition in Crocker v. Old South should 
be deemed susceptible of a continuing breach is not easily conceived. That 
condition was that the petitioner should offer the pew to the treasurer before he 
left the meeting-house. He left without having made such offer, and, this leaving 
having been followed by acts of waiver on the part of the respondents continu- 
ing for eight or nine years, how can there have been, after this, a ‘* subsequent 
breach” of this condition? It may be suggested that the court must have placed 
a construction upon this condition different from the literal import of its terms. 
But Guild v. Richards, 16 Gray, 309, was a stronger case, and no such liberal 
construction in favor of a forfeiture prevailed. When the court came to con- 
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sider this decision, which goes far to show that the breach cannot be considered 
a continuing one, they take the distinction, that in Guild vy. Richards the breach 
was one of commission, and in the present case one of omission, and that here 
there was no waiver. We do not perceive why leaving before tendering a deed 
is not as definite a breach of a condition to tender the deed before leaving as any 
act could be, or what could be called a waiver if collecting the taxes with full 
knowledge of the facts was not. 


Commentaries on the Law of Statutory Crimes ; embracing the general principles 
of interpretation of Statutes, particular principles applicable in Criminal Cases, 
leading doctrines of the Common Law of Crimes, and discussions of the 
Specific Statutory Offences, as to both law and procedure. By Joe, Pren- 
Tiss Bisuop. Boston: Little, Brown, & Company. 1873. 


Tuts is a work of sterling merit, and it is peculiarly valuable because it covers 
ground till now not covered by any treatise. Its contents are well set forth in 
the following extract from the preface: ‘‘It presents, in a compact form, the 
various elementary principles of statutory interpretation, pertaining both to the 
civil and criminal departments of the law. From this starting-point it proceeds 
more minutely to explain the doctrines which control the interpretation of crimi- 
nal statutes in particular; and to illustrate them by numerous examples, in which 
individual words, phrases, and larger provisions are given, with the constructions 
put upon them by the courts. Thus it goes on step by step with practical appli- 
cations of doctrines, showing how the common law and the statutes are woven 
together in the administration of the law of statutory crimes. As the work 
progresses toward the middle and the end, it descends more and more into 
detail; and the result is, that nearly all the particular statutory offences known 
in our States are treated of more or less at large, as respects the law, the indict- 
ment, and the evidence, and one or more brief forms of the indictment are given 
for nearly every offence.” 

The chapters upon the interpretation of statutes appear to us to be worth the 
reading of every lawyer. The principles of pleading are unfolded in so simple 
and intelligible a manner as to make the book a valuable one for every student 
to possess, who wishes to acquire a competent knowledge of criminal law, while 
its full merits can perhaps be understood only by the experienced practitioner. 
The view which it presents of the criminal law as a whole, and of the mutual 
dependence of its leading principles, is a striking merit of the volume. 

The author, occasionally, in a moderate and proper spirit, points out some fla- 
grant errors made by judges of learning and ability in other branches of the law, 
which errors have been caused by their ignorance of the extent and bearing of 
some simple and fundamental principle of criminal law. It is evident that there 
are judges of the present day who look upon the criminal law as a subject un- 
worthy of their attention, or as a thing the knowledge of which comes by intui- 
tion; and who, having never studied it as students, or practised it at the bar, when 
they come to the bench, and have to pass upon a class of questions in which more 
than the title to property is involved, are forced and are content to grope about 
in a darkness but imperfectly illuminated, it may be, by the arguments of coun- 
sel. The time may come when a proper administration of the criminal law, in 
fact as well as in theory, may be regarded as of some importance to the well-being 
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of a state. We hope that the coming of that time may be in some manner aided 
by the perusal of this book. 


The Rule of the Law of Fixtures. By Ancutnacp Brown, M.A. Edin. and 
Oxon., and B.C.L. Oxon., and of the Middle Temple, Esq., Barrister at Law. 
Second edition, incerporating the principal American decisions. London: 
Stevens & Haynes. 1872. 

Tuts is an expansion of two articles by the same author, which were briefly 
noticed by us at the time of their appearance in the Law Magazine and Review 
(6 Am. L. Rev. 147). Mr. Brown’s attempt is, to use his own words, ** to gather 
ap, in one manageable formula, all the numerous factors or elements requiring to 
be considered in advising upon modern cases; and also to arrange these factors 
or elements in the order of their relative importance.” We cannot say that the 
attempt has not been successful ; but the resulting rule is naturally at once vague 
and complex. This may be in part the fault of the author, whose style is cer- 
tainly not happy ; abounding in involved sentences, hard words, and parentheses. 
But the obscurity arises rather from over-elaboration than from confused think- 
ing. The main difficulty is with the subject, which is peculiarly one where every 
case turns on its special circumstances; and the introduction of the American 
eases, though selected with care and judgment, does not tend to simplify matters, 
The book is, upon the whole, a good presentation and discussion of the most 
important authorities on the law of fixtures; and Mr. Brown's remarks on the 
individual cases will be found valuable, though we have grave doubts as to the 
practical worth of his general rule. It is to be hoped that in another edition 
the index and table of cases will be improved. There are defects in both; and it 
is confusing to have them refer to the sections of the book, while the references 
in the table of contents are to pages. 


A Treatise on the Law of Suits by Attachment. By Cuartes D. Drake, LL.D. 
Fourth edition. Revised, corrected, and enlarged. Boston: Little, Brown, & 
Co. 1873. 


A new edition of Mr. Drake’s treatise is sure of a welcome, as past experience 
has shown that term to include, in Mr. Drake’s view, not the mere accumulation 
of additional decisions, but also all the modifications of the text which levislation 
or judicial determinations have rendered necessary to make the work an adequate 
presentation of the law of to-day. 

The difficulty which the due discharge of this task encounters is the same that 
the author felt in undertaking this work, —the fear, namely, ‘‘ that the attach- 
ment acts of the several states were so dissimilar as to bafile any attempt at a 
systematic treatise on that subject,” &e. This the practical character of the book, 
so successfully attained, has shown to be unfounded ; and we find nothing in this 
edition to indicate that any variances in statutory enactment have arisen broad 
enough to detract from the satisfactorily comprehensive character of the work. 

There is, however, a kindred difficulty in the way of a treatise of this kind, 
which must always render it to some extent of less general authority than one 
upon a subject of common as distinguished from statute law, as the whole law 
of attachment is statutory. While it may be taken as settled by the success of Mr. 
Drake's plan that the statutes themselves present no irreconcilable differences in 
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terms, yet the construction placed by each court upon its particular enactment is 
based upon many considerations of usage or intention, inferred from local custom, 
which render great caution necessary in relying upon it before other tribunals. 

With all these allowances, Mr. Drake’s book has become a standard treatise ; 
and this edition takes a greater step in advance than either of its predecessors. 
Its improvements are manifest ; not the least among them being the great enlarge- 
ment of the index, —a particular in which so many good treatises are still defi- 
cient, and which no arrangement, however lucid, can in any respect replace. 

No editorial revision, however careful, can exclude all errors; but we are 
surprised to find still continuing, in this edition, an entire omission to mention the 
process in this state of attaching chattels under mortgage, and summoning the 
mortgagee as trustee. Gen. Stat. ch. 123, §§ 67, 6%, first enacted in 1844, 
and fully discussed in Martin v. Bayley, 1 Allen, 381. This subject appears 
neither on pp. 621-622, in the summary of statute provisions, nor in § 539, where 
the general principle is discussed. On the contrary, it is laid down in this last 
place that this cannot be done, and the old Massachusetts decisions are cited 
which that statute was intended to cure. We hope to find this corrected in the 
next edition. 


A Treatise upon Conveyances made by Debtors to defraud Creditors. Containing 
references to all the cases, both English and American. By Ortanpo F. 
Bump. New York: Baker, Voorhis, & Co. 1872. 8vo., pp. 655. 


Mr. Bump undertook a work of novel. impression, and has diligently performed 
it. He fairly claims the merit ‘‘ of presenting the law in a compact, accessible 
shape.” But he assumes too much in his title, and twice in his preface, when he 
says he presents *‘ all the authorities.” In the multitude of reports, it is difficult 
to be certain on that point ; and he assuredly does not cover all the Massachusetts 
cases. He has, however, done so well that, if he did not clatm so much credit, 
nobody would justly blame his first edition for not being complete. 

As he has already given the profession its best treatise on Bankruptcy under 
the United States Statute, he apparently avoids reference to decisions under the 
Bankrupt Law, and probably for that reason. But the language of Statute 13 
Eliz. ch. 5, is so nearly reproduced in some phrases of the Bankrupt Law, and 
the construction of those words in either statute throws so much light upon the 
other's true meaning, that it is to be regretted that fuller citation is not made of 
bankrupt cases, and the force of the clauses of the Bankrupt Law discussed with 
the amplitude which the author's large acquaintance with that department of law 
peculiarly fits him to do. Most questions of fraudulent conveyance to defraud 
creditors now arise under the United States Statute, and the point dappui of 
this book is in its application to those cases at present. While it will, as it is, be 
of great use to those who practise in that forum, its usefulness might be enlarged 
in that direction; and we make the suggestion in the hope that the author will 
act upon it in his next edition. 

Almost all law books now published are little more than special digests. This 
book is eminently so; and, as the author remarks, his theory of the law will not 
be universally accepted. But one reason for this result will be that he falls into 
a conimon fault of legal book-makers. He seems to think a decision made in 
any court is an authority, and to found a statement of law as readily upon the 
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adjudications of the most obscure as of the most illustrious courts. He cites as 
freely an Arkansas or Alabama precedent, as the sole foundation for his positive 
statement of law in the text, as he does a case in the New York Court of 
Appeals or in the United States Supreme Court. Fortunately, we have not yet 
reached the time when a precedent from Barbour is as good as one from Picker- 
ing. Fortunately, the profession still recognizes a very considerable difference in 
weight between the judicial opinions of Judge McCunn and Mr, Justice Wilde, 
In the multitude of tribunals whose decisions are now reported, a classification is 
unavoidable, and a selection must be made. The bar is entitled to demand of 
text writers that they make this classification judiciously, and that they shall not 
put all cases on a dead level of equal valuation. If a Texas case is really as 
sound in logie as Chief Justice Marshall’s opinion, accept it as an authority. 
But it is too much to assume that all the fresh-water law is as good as the deliber- 
ate conclusion of the highest courts in New York, under the old constitution, 
and in the days of Chancellor Kent; and we object to the system of book-makers 
who suppose that they are equally safe in resting upon either precedent. It is 
an easy way to avoid hard thought and sound legal judgment. But the man 
who does so weigh and consider, is really an author; and the man who does not 
is only a digest maker, and his work will certainly be superseded in time. The 
maxim of stare decisis has a very limited application in this country. 

Mr. Bump has done very well on the modern plan, and has made a very 
useful book. But its quality is quite different from the masterly discussion and 
scholarly work which Mr. Bigelow, in his recent treatise on Estoppel, so finely 
exhibits, and applies to a far more difficult topic. Mr. Bump has codified head- 
notes very successfully, but rather indiscriminately. Mr. Bigelow has given 
real thought and a substantial addition to the knowledge of the profession. 
Suum cuique tribuito. 


A Treatise on the Law of Trade-Marks and Analogous Subjects (firm names, 
business signs, good-will, labels, &c.). By Wittiam Henry Browne, of the 
Bar of the Supreme Court of the United States. 

Tars is a useful and valuable book. A volume, however, of such bulk, com- 
prising some seven hundred pages, seems largely disproportionate to the limited 
title in the law which is the subject of the treatise. Some part of this excess is 
due, undoubtedly, to an irrepressible tendency in the writer to expansion, as well 
as an obvious purpose to amass all the materials that have any bearing, near or 
remote, upon his subject. The antiquities, the ethics, even the rhetoric and 
eloquence, as well as the law and decided cases pertaining to trade-marks, are all 
here. Illustrations and analogies from various domains of thought and investi- 
gation, hits at manners and morals, and scraps of philosophy and sentiment are 
among the surprises that await the professional reader. The style is almost 
dashing in its freedom and disregard of conventionality. With more condensa- 
tion of matter, a general pruning of redundancies, the entire omission of some 
portions, and greater logical consecutiveness in the development of the subject, — 
a deficiency in which has led to much needless repetition, — the size of the work 
would have been considerably reduced, and its value much enhanced. But, not- 
withstanding these drawbacks, the book is a valuable one to the profession, and 
exceedingly interesting. The author is full of his subject, has mastered it in all its 
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details, both of principle and practice; and, whatever else may be said of his 
style, it is clear and vivacious, and holds without fatiguing the attention. Ilis 
analysis of cases is keen and intelligent; and by the very minuteness of his 
criticism of judicial opinions and decisions, he gives the reader a drill in a branch 
of law that abounds in nice distinctions, and requires a full illustration and a wide 
comparison of cases to make its principles intelligible and habituate one to the 
application of them. Not only are the decisions of English and American 
Courts, and of the Patent Office, laid under contribution, but those of French, 
Belgian, and German tribunals are cited to illustrate principles which are shown 
to be as universal as the commerce of civilized nations. 

The Act of Congress, passed July 8, 1870, is subjected to a careful examina- 
tion, and practical directions are given to insure accuracy in the preliminary 
proceedings in the Patent Office, for obtaining the protection of this statute ; 
useful suggestions also are made in relation to the prosecution of interferences 
before the Commissioner. 

The lines of distinction between cases of trade-marks and those of good-will, 
business signs, cards, and labels are well and distinctly drawn. 

All these cases, however, are the same really in principle, so far as relates to 
the right and the remedy. The wrong done by the use of another's business 
sign, label, or card, or in the appropriation of another’s good-will by any device 
calculated to mislead the public, and so to injure the business of the person 

grieved, is the same as that done in pirating another's trade-mark. The 
nature of the damage, also, is the same; only the infringement of the trade-mark 
must be the most injurious form of infringement upon rights of this class, because 
less localized in its effects; for it undermines the demand throughout the whole 
world of commerce to which the commodity, identified by the trade-mark, has 
reached. Courts, therefore, have not always felt themselves under the necessity, 
while giving parties aggrieved by wrongs of this class substantial justice, of 
always nicely determining whether the right vindicated was strictly a right in a 
trade-mark or not. Now, however, that trade-marks are subject to registration, 
and entitled by such registration to peculiar protection, a closer discrimination 
becomes necessary, and valuable rights come to be dependent upon the adoption 
of @ sign for the identification of the origin of goods that shall have the peculiar 
validity intended. Hence the importance of this large collection of devices, 
signs, and names given in this treatise, and tested by the canons for determining 
what can stand as a valid trade-mark. A schedule of all the trade-marks that 
have thus far been registered in the United States Patent Office is added in the 
appendix. It is valuable for the information it gives to the practitioner, as well 
as for the illustrative examples it supplies, some even for warning. 

The further addition to the appendix, of the conventions of the United States 
with foreign countries, of the laws of foreign states upon the subject of trade- 
marks, and of a great variety of forms of procedure, leaves nothing wanting to 
give completeness to the material of this work. 


Commentaire sur les Eléments du Droit International, et sur U Histoire des Progrés 
du Droit des Gens, de Henry Wheaton. Précédé d'une notice sur la Carriére 
diplomatique de M. Wheaton. Par Wituiam Beach Lawrence, Ancien 
Ministre des Etats-Unis d’Amérique 4 Londres, Auteur du ‘“ Droit de Visite en 
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Temps de Paix,” &c. Tome Troisiéme. Leipzig: F. A. Brockhaus, 

1873. 

We have recently expressed our appreciation of the former volumes of the 
present work. Mr. Lawrence's great attainments in the subject of which he 
treats are universally recognized, and a new volume from his hand commands 
attention without aid from the critics. 

The present volume is largely occupied with matters which are usually to be 
found in books on the Conflict of Laws. Mr. Lawrence agrees with Mr. West- 
lake and other writers in condemning this title, and in preferring that of Private 
International Law. The phrase ‘‘ comity” is thought to obscure rather than to 
explain the reason why courts are sometimes governed by the laws of other 
jurisdictions. And it would probably be generally conceded, that if it were 
intended to signify a capricious freedom in following or rejecting such rules, it is 
in truth misleading. The foreign law puts the same moral pressure upon the 
courts, although in a less degree, than is imposed by a precedent of their own. 
They may decline to follow either; but there is a strong motive to respect both. 

We have not room to discuss the question here; and, as it is desirable that the 
public side of this class of domestic questions should be fully recogmzed, there is 
no cause for regret that Mr. Lawrence should give them a place in his work. 
Courts are bound to remember that when, as in Roberts v. Knights, discussed in 
one of the articles in this number, they disregard a statute of another power, 
they cannot avoid affecting the relations between the two countries in a more or 
less sensible degree. 

Among the subjects dealt with are the lex loci rei site, droit d’aubaine, domicil, 
naturalization, expatriation, lex loci contractus, foreign marriages, lex fori, juris- 
diction of a power over its ships on the high seas, &e. They are treated from the 
point of view of the publicist rather than the lawyer; and would not be useful to 
the latter when in search for the most recent authorities. The volume is the 
supplement, not the competitor, of Story and Wharton. 

One most interesting subject on which we get some light, but want more, is 
what naturally strikes one as the explanation of the conflicts between territorial 
law and that of the parties’ nationality, as well as between the place of birth and 
the parentage in determining nationality, and many others; we mean, the fact 
that European law was tribal before it was territorial, and that some traditions 
of the earlier period still influence our ways of thinking. 


Leading American Railway Cases, on many of the important questions involved 
in the Law of Railways, arranged according to Subjects. With Notes and 
Opinions. By Isaac F. Reprietp, LL.D. Being a supplement to the author's 
work on Railways. Second Edition. 2 vols. Boston: Little, Brown, & Co. 
1872. 

‘Tus work was noticed by us when first published (4 Am. Law Rev. 559). The 
present edition is very much enlarged, fhe increase being chiefly in the latter 
part, treating of common carriers of passengers and goods. The book is thus 
expanded into two volumes, containing more than a hundred and sixty cases re- 
ported at length, and many others cited in the notes, which will be found very 
useful as starting-points from which to look up the authorities; though they 
appear, even on a cursory examination, not to have that completeness which 
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might be looked for in a work of this size, on a special subject, devoted to the 
American law, and by a writer of Judge Redficld’s reputation. For instance, 
the note to Pittsburg & Connellsv. Ry. v. McClurg, 56 Penn. St. 294, 2 Railw. 
Cas. 546, does not cite all the cases which decide the same point, and, what is 
much worse, makes no mention of the Illinois and Wisconsin decisions directly 
the other way. Even in the briefest treatment of a point on which opposite 
opinions have been held, the existence of a doubt should be noticed. 


Reports of Cases Argued and Determined in the Supreme Court of the State of 
Oregon, from 1869 to 1870, and Cases in the Circuit Court of Oregon, from 
1867 to 1872. By Josern G. Witsox, Ex-Justice of the Supreme Court and 
Official Reporter. Vol. III. San Francisco: A. L. Bancroft & Co., Pub- 
lishers, Booksellers, and Stationers. 1872. 


Tuis volume contains a great many cases, but they are all singularly unin- 
teresting; that result being due not so much to the character of the cases them- 
selves as to the method in which they are treated. The decisions have the merit 
of brevity, however. Hardly any authorities are cited; and the opinion of 
the court, in almost every instance, consists merely of a series of bald state- 
ments. A considerable part of the volume, moreover, is taken up with charges 
to juries in nisi prius cases, tried in the State Circuit Court; and, although 
these charges seem in most instances to be clear enough, they have not the 
general interest that attaches to the more deliberate decisions of courts of 
last resort. There are two cases involving the question as to the quantum of 
proof required to establish malice, when the fact of the killing with a deadly 
weapon is undisputed; and the rule prevailing in England, and in some of the 
States, that the burden is on the defendant to show the absence of malice, is 
approved. This was the doctrine of Commonwealth v. York, 9 Mete. 92; but 
other well-considered cases have held otherwise, among them that of Coffee v. The 
State, 3 Yerg. 283, where the logical as well as humane conclusions of Mr. 
Justice Wilde, in Commonwealth v. York, were approved and adopted by the 
court. State of Oregon v. Bertrand, p. 61; State of Oregon v. Conally, p. 69. 
In Oliver v. The North Pacific Transportation Company, p. 84, the action was 
for damages for injury to the plaintiff, caused by the alleged careless dis- 
charge, by the defendant's agent, of a gun on one of the defendant’s steamers, 
as a signal for her departure. The ordinary rule was laid down, that, if the 
agent do his principal’s business in a careless manner, the latter is liable; but if 
the agent go out of tle way of his principal's business to do an injury, the latter 
is not liable. Exemplary damages were refused. In City of Portland v. Whittle, 
p- 126, it was held, that if a company, owning land, lays it out into streets and 
blocks, and sells lots abutting on a street so laid out, so that the street is a con- 
venience to the purchasers, those acts amount to a dedication of the land thus 
laid out into streets. In Kahn v. Love, p. 206, it was held, that, in the absence 
of express covenants, a tenant has no remedy against his landlord for suffering 
the tenement to be out of repair. Wills v. Wilson, p. 308, is authority for the 
position that where one of two joint makers of a promissory note makes a 
material alteration in it, without the knowledge of the other, and the holder has 
no reasonable cause to think the alteration was made without the knowledge and 
consent of the other joint maker, the holder can recover against both joint 
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makers. Shartle v. Hutchinson, p. 337, is a slander case, wherein the defendant 
imputed to the plaintiff, peccatum illud inter Christianos non nominandum. The 
court charged the jury that if the accusation was false, the repetition of it in the 
answer is an aggravation of the injury that the jury should consider in fixing the 
amount of damages. ‘The head-notes in this book cannot be called excellent. 
The following are instances: ‘* Ignorance of the law will not excuse ; ” ** Jurors 
not to compromise, in this class of cases, contrary to the individual juror’s convic- 
tions of the truth.” These are incontrovertible statements, surely; and the 
restrictive moderation of the latter leads one to wonder in what classes of cases 
the court would hold otherwise concerning the duty of jurors as to the truth. 
‘There are other indications of carelessness and inaccuracy on the part both of 
editor and publishers. Besides the long list of errata referred to, we have dis- 
covered nearly as many more of various degrees of importance. For example, 
in the index the important heading ‘‘ Evidence” does not appear; and we 
finally discover that all but one or two of the two pages of head-notes printed 
under * Estoppel,” belong under the omitted heading. 


A Treatise on the Title of the Corporation and others to the Streets, Wharves, 
Piers, Parks, Ferries, and other Lands and Franchises in the City of New 
York. The Title to Land under Water, the Pier and Bulk-head Lines in said 
City, and the Powers of Official Bodies relative to the above subjects. By J. 
W. Gerarp, Jr., Counsellor at Law. New York: Baker, Voorhis, & Co. 
1872. 

We must speak of the conception rather than the execution of this work. The 
latter is for local criticism, the former we think most happy. The plan is to 
explain the city and county boundaries, the title to water-lots, made lands, city 
real estate, ways, piers, &c., and the law which is applicable to them. The book 
is a description of the city of New York, so far as municipal rights or powers go, 
a collection of history, statutes, and maps, of a kind which requires much labor 
to get together, but which is invaluable if well done, and which we wish might 
be well done for all of our older cities. 


Wharton and Stillé’s Medical Jurisprudence. Third Edition. Vol. I. A Treatise 
on Mental Unsoundness, embracing a general view of Psychological Law. 
By Francis Wuarton, LL.D., Author of Treatises on Criminal Law and on 
the Conflict of Laws. Philadelphia: Kay & Brother, 17 and 19 South 
Sixth Street. 1873. 

In the first edition of this book, publisked in 1855, the object of the work was 
declared to be ‘*‘ the absorption of recent medico-legal research in France and 
Germany, and the union of the medical and legal stand-points ” in the considera- 
tion of the subject; to the accomplishing of which latter object it was conceived 
that concurrent authorship by a lawyer and a medical man would materially con- 
tribute. The death of Dr. Stillé, the clever young medical coeditor, in 1855, 
put an end to this literary partnership, however; and the second edition of the 
book, issued in 1864, was the work of Dr. Wharton alone. In the first edition 
there were chapters by Dr. Stillé on Foetus, New-born Child, Causes of Death, 
Sexual Relation and Identity; and on Mental Unsoundness, Legal Relations of 
Homicide, Indicatory Evidence, and so forth, by Dr. Wharton. ‘The present 
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volume is entirely taken up with the subject of mental unsoundness; and we infer 
that it is to be followed by other volumes, treating of the various other topics 
embraced in the first edition. We have no intimation that such is to be the 
case, however, beyond what the various and somewhat puzzling titles and 
title-pages give us. Very little of the original treatise on mental unsound- 
ness in the first edition is retained unchanged in this, for reasons set forth by 
the author, and which it is not difficult for any one to appreciate who has 
followed, even in a general way, the history of the subject, whether in its 
medico-legal or in its purely medical aspects and relations, during the last ten 
or fifteen years. During that time, the opinions of jurists and medical and 
scientific men have been in process of restoration from the extreme and unten- 
able views resulting from the reaction against the barbarous and inhuman 
estimate of insanity held, almost universally, up to the latter part of the 
last century. Prior to that era, insane persons were regarded as in no sense 
objects of humane consideration, and their condition was such that the absence 
of criminal responsibility entailed far greater and more horrible suffering than 
the punishments meted out to those held criminally responsible. In New Eng- 
land, they were farmed out to parties, who fed and treated them like cattle ; while 
in England and France, no distinction was made between them and criminals. In 
the Bicétre, in Paris, the most brutal and desperate criminals were made the 
keepers of the violently insane occupants. The reaction against this barbarous 
system began in France, with the investigations of Pinel and of his pupil 
Esquirol ; while in England, curiously and characteristically enough, the insanity 
of George III. led not only philanthropists, but medical and scientific men, to a 
study of the malady. The French Revolution brought to light the results of the 
theories of Rousseau and others, and hurried on the reaction from the old theory 
that all insanity is the result of crime, to the new theory that all crime is insanity. 
Hence the doctrine of moral insanity. Then arose the phrenologist, Gall, who 
proclaimed that each function had a distinct and independent local apartment in 
the brain. Hence the inevitable psychological doctrine of monomania. Add to 
these causes the crude adjustment of penalty to crime that distinguished English 
jurisprudence ; by which the same punishment was meted out for crimes of very 
different degrees of heinousness, and which often left no alternative between ac- 
quittal on the one hand and the infliction of an incommensurate punishment on 
the other; together with the facility with which, under our system of expert tes- 
timony, all such extreme and fanciful theories as have been indicated, could be 
readily presented to courts and juries, — and we have the causes of the state of 
things that has prevailed up to a very recent period, and, under which, insanity 
has often been made an excuse to justify acquittal in cases where the public felt 
itself outraged by sucha verdict. Such undesirable results have led sober-minded 
men to renewed study of this subject; and the result has been that, within a few 
years, the ‘* psychological romanticism” of criminal monomanias has been aban- 
doned by science. Psychologically considered, criminal monomania has no exis- 
tence. But a man perfectly sane may, nevertheless, be somewhat weakened or 
deficient in his moral sense ; and in consequence thereof, may be more liable to 
commit a crime. In such a case comes in what our author calls the new theory of 
diminished responsibility, — a condition to which a lesser grade of punishment is 
assigned, without by any means remitting the punishment altogether. And here is 
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applied the principle laid down with most clearness by Bain, that the moral sense is 
capable of development, — is, in fact, the creature of education, and that, speaking 
generally, the most efficient agent to this end is the fear of punishment. One duty 
of the state, then, is the building-up of this moral sense in such of its subjects as 
are deficient in that regard. Hence, such persons should be punished, though by 
a lesser grade of punishment than criminals in whom such moral sense is shown to 
have been heretofore developed. ‘This is, in outline, the theory of our author, and 
the recent development of which has made it necessary for him to rewrite his book, 
It may be said that any contribution towards the overthrow of the pernicious doc- 
trine of moral insanity should be hailed with welcome. But, viewing the matter 
in a practical light, it may be permitted us to look with something like terror 
upon this refinement of diminished responsibility, when we recall the present 
very imperfect methods of establishing by experts the degree of responsibility of 
persons on trial for crime, 

In the chapter on Expert Testimony the author reviews the unsatisfactory 
results of the present system, and unites in the demand that the legislature shall 
take some steps towards the appointment of a board of official experts. 

The question as to the presumed incapacity of a deaf-mute to make a contract, 
or to be held answerable criminally, is discussed both legally and psychologically. 
The author's conclusions are in the main just; but, in common with the authors 
of the opinions he quotes, he appears to be unaware that, so far as authority 
goes, that doctrine, at least in case of contract, had its origin in an inaccurate 
adoption, by Bracton, of certain phrases of the Roman law. The point will be 
found set forth, and the gradual divergence in the common-law writers from the 
sense of the original passage traced in an article on ‘* Misunderstandings of 
the Civil Law,” in 6 Am. Law Rev. 


Hand-book of Practice in the Probate Courts of the State of Maine. Containing 
Notes on the Execution and Probate of Wills, Duties of Executors, Adminis- 
trators, Guardians, and Trustees. Also, full forms of Petitions, Orders, and 
Decrees, with References to the Statutes of 1871, and Decisions of our Courts. 
By Exos T. Luce, late Judge of Probate for Androscoggin County. Port- 
land: Dresser & Ayer. 1872. 


Tus seems to be one of those books of much local use, like Smith’s Probate 
Practice in Massachusetts, which call for no general criticism. A lawyer of 
another state can say no more than that it looks, and probably is, valuable to 
Maine practitioners. 
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UNITED STATES. 


Tur ALaBaMa Money. — Congress has failed to provide for the distribution 
of the Geneva award, but the debates upon the subject have been able and in- 
structive. The judiciary committee of the senate reported a bill providing 
payment through a commission to the uninsured owners of vessels and cargoes 
which were destroyed by the three rebel cruisers, for whose escape England was 
held liable. 

No provision was made for insured owners; nor was there any for underwriters, 
anless their losses by the rebel cruisers exceeded the amount of war premiums 
received by them. In that event they were allowed only for the excess of the losses 
on the war premiums. An amendment was offered, providing for the payment 
to underwriters who claimed that they were subrogated to the rights of the 
insured owners, whose losses they had paid. The discussion was mainly upon 
this amendment. 

The chairman of the committee (Mr. Edmunds, of Vermont), in an elaborate 
and able argument, examined at length the terms of the treaties previously 
made by our government, in which indemnity had been claimed, and compared 
them with the terms of the treaty made at Washington in July, 1871, to prove 
that the Geneva award was made to the government of the United States and 
not to any individuals. 

He contended that, under the other treaties, claims had been allowed to indi- 
viduals for their property destroyed by a neutral power, and that, in such cases, 
there was a spes recuperandi, which, by abandonment, went to the underwriter ; 
but that the rebel cruisers were a part of the hostile force used by an enemy in a 
time of war, and that no individual could have any claim for property destroyed 
by them. The negligence of the government of Great Britain in permitting the 
cruisers to escape gives ground of complaint on the part of the United States ; 
but they are nevertheless an enemy’s cruisers, and the destruction of property by 
them gives to a citizen of the United States no better claim than if the property 
had been destroyed by a hostile army. 

To put it in a somewhat different way: Great Britain was not held liable to 
this country on the same principle as when one of her men-of-war destroys one 
of our merchantmen. In that case the liability is based on the fact that the very 
act of destruction was the negligent or wilful act of one of its servants, which, 
according to the practice of nations, is paid for much as private wrongs are. 
But in the case of the Alabama the negligent acts and omissions were complete 
at a much earlier stage. It was no servant of Great Britain that burned our 
ships, and she was not negligent then. Her wrong was that she negligently 
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allowed her subjects to give certain aid to the rebel power. Her liability to us 
stands on the same ground whether we are able to trace the fund, so to speak, 
into a specific appliance which does us harm, or whether it ouly goes to swell 
the general means of our enemy. The difference is not in the ground of 
liability, but in the possibility of proving damage as well as injuria. 

‘The money, then, was paid by England to the United States, not upon any 
specilic trust, but for injuries caused by the escape of the rebel cruisers. As the 
underwriters had, in consequence of the escape of the cruisers, received more in 
war premiums than they had paid in losses, it was urged that they had not 
suffered, and were entitled to no indemnity, After a protracted debate, in 
which the opposite views were presented by Senator Thurman, of Ohio, the bill 
was passed by a large majority, and the senate thus decided against the claim of 
the underwriters to subrogation. But it was understood that this bill would not 
provide for the whole award, and some of the senators who supported the bill 
stated that they should favor additional legislation providing for the distribution 
of the whole award among the actual losers, including among them those who 
had paid war premiums. 

The judiciary committee of the house unanimously reported a bill which 
provided, like that in the senate, for distribution among uninsured owners and 
underwriters who had lost money, but which differed from the senate bill in pro- 
viding for distribution through the court instead of a commission, and also in 
providing for those who had paid war premiums on vessels and cargoes, whether 
such vessels and cargoes were lost or not. It agreed with the senate bill in 
rejecting the claims of underwriters based upon subrogation. The real contro- 
versy in the house was between the claims of underwriters and of those who 
had paid war premiums. 

Mr. Butler, of Massachusetts, who reported the house bill, supported it in an 
effective speech, and succeeded in carrying the bill by a vote of nearly two to 
one. Subsequently the house substituted its own bill, by amendment, for the 
senate bill. Committees of conference were appointed, and they failed to 
agree. 

It thus appears that both branches of Congress have by large majorities 
decided against the claims of the underwriters, and that the house has decided 
in favor of paying the war premiums. But the matter will come before the 
next Congress. 

It is clear that, so far as mutual insurance companies are concerned, any indem- 
nity which they might recover would equitably belong to those who deposited the 
premiums which were used to pay the war losses. A person insured in a mutual 
company differs from a stockholder in a stock corporation, because, in the lan- 
guage of the Supreme Court of Massachusetts, the latter, on ceasing to be a 
member, cannot withdraw his part of the capital, but can only sell his shares; 
while the former, when his policy expires by agreement, has a right to receive 
back his share of the entire assets of the corporation. The mutual companies 
being depositaries, or stakeholders, the money would have been returned to those 
who paid the premiums if it had not been required to pay losses; and any share 
which they may be awarded in the Alabama fund takes the place of the money 
which was paid out in that way. The most important controversy is therefore 
between the stock insurance companies and those who paid the war premiums. 
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Whatever may be our opinion on the merits of that dispute, we cannot conceal 
our surprise at the course of some of the daily and weekly papers. The Nation, 
for instance, which usually discusses public questions on their merits, seems to 
be unable to get beyond the character of General Butler in dealing with this one. 
Yet probably there have been few legislative problems of late years upon which 
a settled conviction is more difficult. On the other hand, the debate in the 
senate, although it does not seem to us to have exhausted the subject, was a 
serious discussion, worthy of the occasion. 


A DEFENDANT had goods stored in one of the bonded warehouses of the 
United States. A somewhat singular defence occurred to him as to certain 
items of charge presented against him, being nothing else than that for all ‘* ser- 
vices rendered or work done by the storekeepers, or for money paid for their 
per diem wages on Sunday, or the Lord’s day,” no reimbursement could be 
lawfully claimed, because the law ‘‘ did not contemplate. their employment on 
that day.” ‘The frame of mind of a person who could set up such a defence is a 
subject of wonder, and not of envy. It is, perhaps, surprising that he found 
counsel willing to urge the point before the Supreme Court of the United States ; 
but it is neither surprising nor unsatisfactory to hear that the court held the labor 
of the custodians of warehouses, in watching them on Sunday, to be one of 
necessity, and for which payment could be properly collected, ‘* even in jurisdic- 
tions where worldly labor or business on the Lord’s day is forbidden by law.” 


ARKANSAS. 


Unitep Srates Crrcurr Court. Wm. M. Harrison v. Ozro A. Hadley, act- 
ing governor of the state, and others. In Equity. — The complainant alleged in 
his bill that he and another had, at the election held on Nov. 5, 1872, been 
duly elected to fill two vacancies then existing on the bench of the Supreme 
Court of the state; but that the defendants, acting in conjunction with divers 
subordinate officials, and by means of various fraudulent and illegal practices, 
fully set forth in the bill, had defrauded the complainant and his comrade of their 
said offices. Among other averments it was alleged that at the election certain 
persons, legally entitled to register and vote, had been prevented from exercising 
that right. Catpwe tt, J., said, that the first question raised was whether or 
not the court had jurisdiction of the case made by the bill. The proceeding 
was in fact an attempt to contest in a United States court the title to a state 
office. The court has no such jurisdiction under the general phraseology of the 
Constitution of the United States; if it exists at all, it is under and by virtue of 
some legislation of Congress. An examination of all such legislation, bearing 
upon the matter in dispute, shows only one provision conferring jurisdiction of 
this nature. That provision is embodied in the 23d section of the statute 
enacted for the enforcement of the fifteenth article of amendment to the Con- 
stitution of the United States, and declares as follows :— 


That whenever any person shall be defeated or deprived of his election to any 
office, except elector of president or vice-president, representative or delegate in Con- 
gress, or member of a state legislature, by reason of the denial to any citizen or 
citizens who shall offer to vote, of the right to vote on account of race, color, or pre- 
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vious condition of servitude, his right to hold and enjoy such office, and the emol- 
uments therefor, shall not be impaired by such denial; and such person may bring 
any appropriate suit or proceeding to recover possession of such office; and in cases 
where it shall appear that the sole question touching the title to such office arises 
out of the denial of the right to vote, to citizens who so offer to vote, on account of 
race, color, or previous condition of servitude, such suit or proceeding may be insti- 
tuted in the Circuit or District Court of the United States of the circuit or district 
in which such person resides. And said circuit or district court shall have, concur- 
rent with the state courts, jurisdiction thereof so far as to determine the rights of the 
parties to such office by reason of the denial of the right guaranteed by the fifteenth 
article of amendment to the Constitution of the United States, and secured by this 
act. 

This language is clear and precise beyond the possibility of doubt. It is 
averred in the bill that persons entitled to vote were prevented from doing so; 
but it is not alleged that the prevention was exercised by reason of the ‘* race, 
color, or previous condition of servitude” of such persons. No case is made 
out under this act; and this being the only act conferring jurisdiction of the kind 
required, it follows that no case is presented by the complainant’s bill of which 
the court can take cognizance. 

The opinion of Judge CaLpWELL is full, and seems to dispose clearly and 
satisfactorily of the point of constitutional law raised in the cause. The case 
brought by Warmoth, in the United States courts in Louisiana, is based upon the 
express charge that the prevention of voting was exercised by reason of race, 
color, and previous condition of servitude on the part of the rejected applicants 
at the polls. 


CALIFORNIA. 


Decree OF CarE AND SKILL TO BE USED BY CouNSEL. — SupREME Court. 
Gambert v. Hart. — The plaintiff had retained the defendant to conduct a certain 
cause for him in the courts of the state; and this suit was brought to recover 
damages on the ground that the defendant had not shown due skill and care in 
the management of the case. At the trial in the lower court the facts were found 
to be that this defendant had conducted the plaintiff's cause ‘‘ honestly, to the 
best of his knowledge and ability,” but that he had committed undoubtedly a 
mistake, if net a blunder, in presentin the motion for a new trial without a certi- 
fied statement. In consequence of this mistake or blunder, the appeal which 
was presented in the plaintiffs cause was dismissed. But the lower court held 
that the plaintiff had suffered no injury by this dismissal, for the reason that, as 
the law stood at the time of the dismissal, he could have taken nothing by his 
appeal; and though decisions rendered at the same term in which the dismissal 
occurred, but after it, so far changed the former aspect of the law that under the 
new ruling the plaintiff might have profited by his appeal, yet this new decision 
was not rendered till after che dismissal, and the law at the time of the dismissal 
could alone be considered. Upon these facts and findings, the question came 
before the Supreme Court of the state, by which the rulings below were declared 
to be incorrect. 


“Tf,” said the judges, “we had been at liberty to look into the merits of the case, 
it may be that it would not have been decided until after the decision of Hahn vy. 
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Kelly (the cause which expressed the new view of the law), or, if decided before, 
the presumption is, it would have been decided in accordance with the principles 
announced in that case which was decided at the same time. The court therefore 
erred in holding that the mistake or ‘blunder’ of the defendant could not have 
resulted in a damage to the plaintiff. The court having found that the defendant 
was retained by the plaintiff to conduct the defence in Quivey v. Gambert, and that 
he submitted the motion for a new trial without a certified statement to support it, in 
consequence of which omission the motion could not be considered on its merits in 
the court below, nor in this court on appeal, the only remaining question is, whether 
this omission, if unexplained, constituted such negligence or want of skill as to ren- 
der the defendant liable in damages. In actions of this character against attorneys 
the rule is well settled that when the facts are ascertained ihe question of negligence 
or want of skill is a question of law for the court. But there is a considerable con- 
flict in the authorities as to the degree of diligence and skill to which an attorney 
shall be holden, and for which the law implies that he contracts with his client. In 
the English courts there have been cases decided by eminent judges in which the 
rule is laid down that an attorney is liable only for gross negligence, crassa negligentia, 
or for gross ignorance in the conduct of a cause resulting in a damage to the client 
(Baikie vy. Chandless, 3 Camp. 17; Purves v. Landell, 12 Clark & Finn. 91; Gode- 
Sroy v. Dalton, 6 Bing. 468). 

“The rule firmly established in this country by weight of authority is, that an 
attorney is bound to use ordinary skill and care in the course of his professional em- 
ployment. 

“In the late work of Sherman & Redfield on Negligence, section 212, it is said: 
* The true rule of liability undoubtedly is that an attorney is liable for want of such 
skill, prudence, and diligence as lawyers of ordinary skill and capacity commonly 
possess and exercise.’ This is the principle recognized in Wilson v. Russ (20 Maine 
421); Goodman vy. Walker (80 Ala. nx. s. 482); Cox v. Sullivan (7 Ga. 144), and 
numerous other American cases, and we think it is not only established by author- 
ity, but is founded in reason and justice. 

“ Applying this rule to the present case, we are of opinion that upon the facts dis- 
closed by record the defendant did not conduct the plaintiff’s case with ordinary care 
and skill in submitting the motion for a new trial without a certified statement in 
support of it. The statute, which had been in force for many years, not only required 
such a statement, but there had been numerous adjudications of this court showing 
the necessity of a statement of that character, in order to enable the court to hear 
and decide a motion for a new trial in such a case as Quivey v. Gambert on its merits. 
That such a statement was necessary in such a case was well understood by this pro- 
fession, and it had been for many years the practice to prepare such statements in 
similar cases. In omitting to perform his duty in this respect, the defendant, as the 
facts are here presented, was guilty of negligence, or betrayed a great want of skill 
in his profession. 

«Judgment reversed, and cause remanded for a new trial.” 


This opinion brings members of the two learned professions of the law and med- 
icine upon substantially the same footing as regards the degree of skill to be 
exercised by them in behalf of the client or the patient. In Smothers v. Hanks, 
decided by the Supreme Court of Iowa (7 Am. Law Rev. 172), the physician 
was said to be liable in damages only if he failed to display ‘* the average of the 
reasonable skill and diligence ordinarily exercised by the profession as a whole.” 
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CONNECTICUT. 


Yarr Cortece. — Ex-Governor English, of Connecticut, has given to the Yale 
College Law School the sum of ten thousand dollars, to constitute a permanent 
fund, the income of which is to be applied to the maintenance of the library. 
The gift was made upon the understanding that a sufficient amount should be 
raised to complete all the sets of reports to date. This, it is estimated, will cost 
sixteen thousand dollars, of which a very considerable proportion has already 
been raised, and the whole is confidently expected to be forthcoming. 


ILLINOIS. 


KankakEE Crrcuir Court. Stephen R. Moore v. The Illinois Central 
RR. Co.— Tue Power or THE LEGISLATURE TO ESTABLISH THE TOLLS 
FOR PasSsENGER TRANSPORTATION UPON RarLroaps.— On July 2, 1871, the 
plaintiff entered a car in a train of the defendant, to be carried from Chicago 
to Kankakee. He tendered to the conductor his fare, at the rate of three 
cents per mile, for that distance, amounting to $1.68. This the conductor 
refused to receive, demanding the sum of $2.40, which was the regular fare 
established by the corporation. The plaintiff, to avoid being ejected from the 
cars, paid the amount demanded, but under protest, and thereafter brought 
this suit to recover back the excess. It was admitted at the trial that the 
Board of Railroad and Warehouse Commissioners, in September, 1871, in 
pursuance of an act of the general assembly, entitled an act to establish a 
reasonable maximum rate of charges for the transportation of passengers on 
railroads of this state, approved April 15, 1871, had assigned the railroad of the 
defendant to class B, by virtue of which classification the defendant would have 
the right to charge only three cents per mile for the carriage of passengers. 
The charter of the defendant gave the Board of Directors ‘* power to establish 
such rates of toll for the conveyance of persons and property upon the same as 
they shall from time to time, by their by-laws, direct and determine.” The 
defendant therefore insisted that the attempt of the legislature and the commis- 
sioners to interfere with and reduce the rate of passenger-tolls established by it 
was in contravention of the provision of the Federal Constitution forbidding 
a state to pass any law impairing the obligation of contracts. The court, in 
laying the basis for the expression of its opinion upon this objection, said that of 
course the charter of the defendants constituted a contract; that the attempted 
reduction of the rates of toll below the tariff established by it constituted obvi- 
ously a material restriction upon one of its most. important franchises; that in 
determining the degree of control which might be exercised over the franchises 
of such corporations by the legislature, some difficulty was to be found in deter- 
mining how far railway companies are public, and how far they are private 
corporations. On this point it was declared that neither character attached exclu- 
sively, but that, ‘‘so far as the accommodation of the public in the carriage of 
passengers and freight is concerned, the franchises of such a corporation are 
publici juris ; so far as they require capital and produce revenues, they are pri- 
vati juris.” In Thorpe v. Rutland & Burlington R.R. Co., 27 Vt. 146, it was 
held that, — 
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As to such corporations, the privilege of running the road and taking tolls, or 
fare and freight, is the essential franchise conferred, and that any act essentially par- 
alyzing this franchise, or destroying the profits therefrom arising, would, no doubt, be 
void. But beyond that, the entire power of legislative control resides in the legis- 
lature, unless such power is expressly limited in the grant to the corporation. Upon 
the question here made, the power is limited in the charter, but that, it is believed, will 
make no difference, provided the statute in question be a valid exercise of police 
powers by the legislature. What, then, are the police powers that may be lawfully 
exercised in this behalf? Plainly, they extend only to the regulation of the exercise 
of such franchises of the corporation as are publici juris. In the proper exercise of 
this power the legislature may pass such laws as may be required to punish neglect 
or misconduct in the management of the road; to insure the safety of passengers and 
property ; to guard the people against unjust discrimination, imposition, or extortion ; 
to provide for the forfeiture of the franchise for non-user or misuser, judicially ascer- 
tained ; or, in the exercise of the sovereign power of eminent domain, may resume the 
property for public use on making just compensation. But when the legislature in 
any other way undertakes to deprive railroad corporations of their property, or to 
deprive them of their legitimate rents and profits, it exercises a power that is sub- 
versive of the grant in an essential respect, and therefore void. It is not perceived 
how the defendant can be brought within the legitimate exercise of the police power 
vested in the legislature as to rates of toll, until it can be shown that it has been 
unreasonable or extortionate in the use of its franchise in this regard. It comes then 
at last to a question of reasonable charges on the one hand, and of reasonable control 
on the other. For while it may be observed, in the language of Mr. Justice Walker 
in the Ohio § Miss. R.R. Co. v. McClelland, 25 Ill. 142, that “it never could have 
been the legislative will, that these bodies, when created, should be wholly indepen- 
dent of, and irresponsible to, the government ; for if such were the operation of their 
charters, then we have created in the heart of our government an uncontrollable 
power, which must sooner or later become dangerous to our rights, if not to constitu- 
tional liberty itself;’’ so, on the other hand, it may be said, that it cannot be the 
supreme law, that the essential franchises of these corporations, in utilizing which so 
many millions have been expended, and the exercise of which are so essential to the 
prosperity of the people, should be held by the feeble tenure of the legislative will, 
and consequently subject to never-ending change. 

If the legislature has absolute authority to fix the rates of toll, as is assumed by 
this act, then it may reduce the rates to one cent a mile, or any other nominal sum, 
and thus bankrupt ultimately every railroad corporation in the state. Besides, the 
exercise of such a power might destroy, as to the public, the paramount object the 
legislature had in view, in creating such a corporation, to wit: the corporate use of 
the highway constructed by it. It is of the last importance, too, not only to the cor- 
poration but to the public, that it shall have a safe, good, and well-managed road, 
but this might be impracticable, if the legislature should reduce the rates so that no 
surplus would remain to the stockholders after defraying the current expenses of 
operation. To say, in answer to this position, that the legislature will never exercise 
such unreasonable control, is simply begging the question, as to the existence of the 
power claimed. 

On the other hand, to say that this defendant, under this charter, has the power to 
charge whatever it pleases for passenger fares, without regard to their being reason- 
able or unreasonable, fair compensation or extortionate, is a power that I equally 
deny. To license a corporation to commit extortion in its charges is what the legis- 
lature has no power todo. They could only grant the right to charge reasonable fares, 
and so the charter must be construed. To hold otherwise would be to say not only 
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that the legislature might create an umperium in imperio, but it would be to say that it 
might license imposition and extortion, to be limited only by the avarice of the cor- 
poration. 

The act in question either assumes that the defendant has no right to fix rates at 
all, which assumption would be in plain contravention of the charter, or it assumes 
that the rates therein provided for are reasonable, and the rates fixed by the defend- 
ant are unreasonable and extortionate. To have reached these conclusions, the leg- 
islature must be presumed to have necessarily investigated the justice, reasonableness, 
and legality of the charges of defendant, and determined from evidence, or otherwise 
arbitrarily determined, that their charges are unreasonable. In either case, conceding 
that corporations are to be judged by the same rules as individuals, defendant has 
had its rights adjudicated upon without an oppo: tunity for a hearing, which is in con- 
travention of the bill of rights. Says Mr. Justice Skinner, in Newland y. Marsh, 19 
Ill. 883: “ The legislative power extends only to the making of laws, and in its exer- 
cise is limited and restrained by the paramount authority cf the federal and state 
constitutions. It cannot directly reach the property or vested rights of the citizen 
by providing for their forfeiture or transfer to another, without trial and judgment in 
the courts ; for to do so would be the exercise of a power which belongs to another 
branch of the government, and is forbidden to the legislature.” 

Aside from the obvious impropriety of permitting one party to a contract to inter- 
pret its provisions or impair its terms without the assent of the other, the question 
whether in a given case charges are reasonable, or the contrary, is essentially a judicial 
question. The rights of defendant, as a matter of law, depend upon particular facts 
to be ascertained, and in every such case investigation must precede decision, and 
both are judicial and not legislative functions. 

Whether this act be valid as against the defendant depends not upon the con- 
sideration that certain amounts are fixed as tolls, but upon the question whether it 
can be made to appear that the rates so fixed are reasonable, and that those fixed by 
the defendant are not so; for if those fixed by the defendant are just and reasonable, 
there can be no justification for legislative interference. But I maintain that this 
question cannot be determined by any arbitrary act of legislation, but it is a question 
of law to be determined by the courts, upon facts admitted or proved. The admit- 
ted facts in this case are wholly silent upon this vital question. It cannot be deter- 
tained as a matter of law, without extrinsic proof, either that the sum tendered was 
reasonable, or that that demanded and paid was extortionate. Iam not authorized 
to say which is the case, from the evidence. The sum of two dollars and forty cents 
for the carriage of a person fifty-six miles is not such an extreme charge that it can 
be pronounced extortionate upon its face. It may be or it may not. My private 
opinion whether the fare was high or low is nothing to the purpose. The law must 
be declared upon the facts of the given case, and not upon the whim of any court. 
The defendant has the granted right to fix its rates of toll. It has done so. The rate 
fixed in this case cannot be adjudged per se extortionate. And until it is so made to 
appear, it is not perceived upon what ground the legislature can interfere. Judgment 
must, therefore, go for the defendant. 


Unitep States Crrcurr Court, Nortuern District. Van Schaack v. North- 
ern Transportation Co, — L1aBILiTy OF ComMON CARRIER UNDER oF Lapine 
ror Loss By Firt. — One hundred and sixty cases of Kennedy's ** Medical Diseov- 
ery” were shipped from Boston by Kennedy, to the plaintiffs as consignees, through 
the agency of the defendants as common carriers. The defendants gave a bill of 
lading for the merchandise when they received it in Boston; but whether they 
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delivered it to Kennedy, or to his teamster, or whether they only placed it in a 
certain box where they were wont to place such documents, and from which Ken- 
nedy or his agents were wont to take them, was not shown. It was shown, how- 
ever, that defendants had for a long time transported for Kennedy ; had delivered 
the bills of lading sometimes to him, sometimes to his teamster, and sometimes 
had placed them in this box. All these bills of lading had been in the same form, 
and all had, as in the present instance, contained a printed clause exempting the 
carriers from liability for loss by fire. These goods were destroyed by fire in 
Chicago while still in the defendants’ custody. The plaintiffs sought to recover 
their value. Judge DrumMonp decided the case in favor of the defendants, on 
the ground that there was a bill of lading, constituting a special contract, between 
the transportation company and the consignor, as agent of the consignee; and 
that this bill of lading expressly exempted the defendants from liability for this 
loss. But he acknowledged that there was great difficulty in applying the rule 
which allows a common carrier to restrict his common-law liability simply by mak- 
ing out a bill of lading and delivering it to the consignor or his agent. It was 
only in view of the precise circumstances of this case that he felt bound to hold 
that the contract contained in the instrument had been assented to by the con- 
signor, and had become complete and binding. 


Tue Cricaco Law Institute has issued a long and indignant address * to 
the Bar and Press of the State.” The Institute, having a membership of two 
hundred and seventy lawyers in Chicago, and being probably the only organized 
body of the profession in the state, very naturally regards itself as in some sort the 
guardian of the general professional interests in Illinois. The grievance which 
has called forth this elaborate address is the alleged misconduct of the reporter 
of the Supreme Court of the state. The purpose is severely stated to be “ to 
change our Supreme Court Reports from what they are to what they ought to be.” 
The dissatisfaction with the volumes from the 30th to the 55th is believed to be 
* universal.” ‘The complaint is, that they are excessive in price, deficient in 
quantity, and dilatory in appearance.” The reporter is so far human that he is 
believed to have conducted his reportership upon the principle of profit to himself 
rather than to the public. The committee of the Institute charge him with having 
resorted to every trick known to the trades of book-making and book-printing to 
expand his matter and make it fill as many volumes as possible. A standard for 
the size of a volume of reports was fixed by the legislature in 1863; but it has 
been almost wholly ineffectual for good. ‘* Leading,” spacing, shrinking the size 
of the page, lessening the number of lines of printed matter, paragraphing, blanks, 
verbose and needless syllabuses, and prolix indexes, are among the too obvious 
artifices alleged to have been resorted to by this wretched man, * systematically 
and liberally,” in the ignoble precinct of his own private emolument. The 
committee are convinced that, instead of the present prices paid, which are 
$6.00 per volume by the state, and $5.00 per volume by the bar, the price of 
$2.50 per volume could very properly be established; and, further, that the 
contents of five volumes, made up in the present style, could be compressed 
into four without detriment. The reports of the New York Court of Appeals 
are sold for $2.25 for the volume of 750 pages. This is two hundred pages 
more per volume than the limited size of the Illinois Reports; but then the 
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number of copies of the New York Reports sold is probably very nearly double 
the number of Illinois Reports, At any rate, the committee’s figures would 
show that the office of State Reporter in Illinois is rather a nice place. 
‘‘ For his official term of six years” they estimate his profits, intending to fall 
within rather than without the truth, at $91,087.50, or about $15,000 per 
annum. Que cum ita sint, the reportership in Ilinois ought never to go begging 
for a competent incumbent. 


District Court, Norrnern District or February Term, 
1873. In Bankruptcy. In re Firemen’s Insurance Compeny. — The tollow.ng 
is an abstract of the rulings and opinion of BLopGerr, J.:— 

The terms and conditions of an insurance policy remain binding upon the insured 
after adjudication of bankruptcy to the same extent as before, — the policy-holder 
is bound by the terms of his contract. 

Though an insurance company may waive the performance of conditions, the 
assignee has no such power. He should allow or pay no claim for loss unless 
the assured has furnished all proofs required by his policy, and fulfilled its con- 
ditions. 

Even where proofs have been furnished and losses adjusted before adjudication, 
it is the right and duty of the assignee to examine and revise such proofs and ad- 
justment, and to call for further proofs if the claim is not clearly made out, or 
there is any evidence of lack of entire good faith. 

A clause in a policy limiting the right of action to one year from the loss, is 
valid as a limitation; but proof of debt in bankruptcy is equivalent to the com- 
mencement of a suit. Failure or neglect to make such proof or bring suit, how- 
ever, within the time limited, bars the claim as effectually as failure to sue if the 
company were solvent. 

If proof of loss has been furnished, and the loss adjusted before the filing of 
the petition in bankruptey, a suit at law may afterwards be maintained upon such 
adjustment as a settlement. 

After such adjudication in good faith, the claim can be proved without regard 
to the limitation clause in the policy. 

Such an adjustment is a waiver of the limitation clause, and the law will imply 
a promise by the company to pay the sum at which the loss is adjusted as a new 
contract arising out of the old one. 

If, however, the proof was not submitted or acted upon until after the petition 
filed, the assignee cannot make an adjustment or agreement upon which an action 
can be maintained, and the assured must not only present his proofs of loss, but 
also prove his claim in bankruptcy within the time limited in the policy. 

A company while solvent may waive the proofs required by the policy, and can- 
not afterwards insist upon such proofs as a condition precedent to bringing a suit; 
and where there is clear evidence of such waiver shown in proof of debt in bank- 
ruptcy, the debt should be allowed subject to the right of the assignee to make 
inquiry into all the facts touching such alleged waiver. 

If the assured shows such waiver regularly made in good faith by the company 
while it had the right so to do, the assignee should allow the claim; otherwise 
not. The assured must either furnish due proofs of loss, or show a proper 
waiver. 
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The proper practice, when the assignee wishes to contest any claim of the 
above classes, is to ask that the claim be expunged under the 34th rule in bank- 
ruptcy. 


IOWA. 


A DEFENDANT was indicted for keeping a house of ill fame. His defence was 
that he kept no house at all, but only a boat, and therefore did not come within 
the purview of the statute, which made no mention of such structures. He had 
a flat-boat very comfortably fitted up for the purposes to which he designed to 
put it, and in which, carrying his cargo of frail goods and damaged virtue, he was 
wont to navigate up and down the waters of the Mississippi, bringing his wares 
to any market where at the moment there seemed to be the liveliest demand, and 
rejoicing in the belief that he had fairly floated out of the reach of the criminal 
statutes. But the Supreme Court were unable to appreciate the subtle distine- 
tion which had seemed so patent even to the unskilled vision of this layman. 
They risked their reputations upon the decision that a boat was a house, vouched 
in poor Mr. Webster with his big dictionary to sustain their views, and punished 
the defendant summarily. 


MAINE. 


Unitep States Crrcvir Court, District or Maine.— Coryriant; 
Trape-mMark. — James R. Osgood et al. v. Edward C. Allen. Sneriey, J. — 
The complainants are the proprietors and publishers of an illustrated magazine for 
boys and girls, entitled Our Young Folks, which has been published monthly, in 
the city of Boston, under the same title, since December, 1864. Previous to the 
publication of the first number the publishers duly entered the title of their mag- 
azine for securing the copyright thereof. The publication and sale has been con- 
tinued in regular monthly numbers by the firm of Ticknor & Fields and their 
successors, including the complainants, and the copyright of each number was 
taken out and secured according to law, previous to its publication. Complain- 
ants allege that when the copyright of the first number was taken out the title, 
Our Young Folks, had not been adopted, and was not in use for any other similar 
publication, and has not been used for any similar publication since, except by the 
defendant; that they have expended large sums of money in publishing and sell- 
ing the same; that by reason of their expenditure and the care and skill by them 
bestowed, the magazine has acquired an extensive and valuable reputation 
throughout the United States and elsewhere as a publication for young people, 
under the title of Our Young Folks, and was a source of profit to complainants. 

The respondent, a publisher at Augusta, Maine, announced by advertisements 
and otherwise that he would publish on the first and fifteenth days of each month, 
commencing October 1, 1871, an illustrated publication for young people under 
the title Our Young Folks’ Illustrated Paper. 

It is admitted that he accordingly did issue a very large edition of his illustrated 
publication, a copy of which is filed with the proofs in the case, and that, upon 
demand by the complainants before publication, he refused, and still refuses, to 
withdraw the announcement of the publication or to change the title, and has 
published and sold large numbers under said title. The complainants claim that 
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they are entitled to a remedy under the law of copyright, and also that they have 
a right to the exclusive use of the name Our Young Folks, as indicating a periodi- 
cal, accord:ng to the doctrine of trade-marks as applied to the protection of 
literary publications. It is apparent upon inspection, and not disputed, that the 
publications of the complainants and the respondent are in no respect the same, or 
even similar, except in the use by both of the words Our Young Folks asa part of 
the title. The title of the one on the title-page is, Our Young Folks, an Illus- 
trated Magazine for Boys and Girls ; of the other, Our Young Folks’ Illustrated 
Paper. Both are illustrated periodicals for the young. The reading matter and 
the illustrations are not the same or similar. 

Ilis honor then commented upon the nature and intent of copyright laws, 
quoted from the statutes of the United States enacted in this regard, and con- 
tinued as follows : — 


By the plain terms of the statute, the copyright protected is the copyright in “ the 
book,” the word “ book” being used to describe any literary composition. Although 
a printed copy of the title of such book is required before publication to be sent to 
the librarian of Congress, yet this is only as a designation of the book to be copy- 
righted, and the right is not perfected under the statute until the required copies of 
such copyright book are, after publication, also sent. It is only as a part of the 
book, and as the title to that particular literary composition, that the title is embraced 
within the provision of the act. It may possibly be necessary in some cases, in 
order to protect the copyrighted literary composition, for courts to secure the title 
from piracy, as well as the other productions of the mind of the author in the book. 
The right secured by the act, however, is the property in the literary composition, 
the product of the mind and genius of the author, and not in the name or title given 
to it. The title does not necessarily involve any literary composition ; it may not be, 
and certainly the statute does not require, that it should be the product of the 
author’s mind. It is not necessary that it should be novel or original. It is a mere 
appendage, which only identifies and frequently does not in any way describe the lite- 
rary composition itself or represent its character. By publishing in accordance with 
the requirements of the copyright law a book under the title of the life of any dis- 
tinguished statesman, jurist, or author, the publisher could not prevent any other 
author from publishing an entirely different and original biography under the same 
title. When the title itself is original and the product of the author’s own mind, and 
is appropriated by the infringement, as well as the whole or a part of the literary 
composition itself, in protecting the other portions of the literary compositions courts 
would probably also protect the title. But no case can be found either in England 
or this country in which under the law of copyright courts have protected the title 
alone separate from the book which it is used to designate. In Jollie v. Jaques, 1 
Blatchf. 627, Mr. Justice NeLson says, “ The title or name is an appendage to the 
book or piece of music for which the copyright is taken out, and if the latter fails to 
be protected, the title goes with it, as certainly as the principal carries with it the 
incident.” The only doubt expressed by Mr. Justice Netson in that case is how the 
question might be decided in case of a valid copyright of a book and an infringement 
of the title by the defendant. While expressing no opinion upon this question, the 
reasoning by which he arrives at the conclusion that when the book fails to be pro- 
tected the title goes with it would seem clearly to point to a similar result in a case 
of alleged intringement of copyright of the book,— namely, that if there was no 
piracy of the copyrighted book, there could be no remedy under the act for the use 
of a title which could not be copyrighied independenily of the book. The injunction 


XUM 


570 SUMMARY OF EVENTS. 


granted in the case of Iogg v. Kirby, 8 Ves. 215, was not founded on copyright, but 
on the power a court of equity has to restrain one person from carrying on a trade or 
from publishing a work under a fraudulent representation that such trade or work is 
that of another. The Chancellor (Lord ELpoy), in the opinion in that case, says : “In 
this case, protesting against the argument that a man is not at liberty to do any thing 
which affects the sale of another work of this kind, and that because the sale is 
affected, therefore there is an injury (for if there is a fair competition by another 
original work really new, be the loss what it may, there is no damage or injury), I 
shall state the question to be, not whether this work is the same, but in a question 
between these parties whether the defendant has not represented it to be the same ; 
and whether the injury to the plaintiff is not as great and the loss accruing ought not 
to be regarded in equity upon the same principles between them as if it was in fact 
the same work. Upon the point whether the work was in fact meant to be repre- 
sented to the public as the same, I do not say that it is not a question proper for a 
jury.” In the case of Jollie v. Jaques, Mr. Justice Netson declined to consider the 
question whether the court will interfere to prevent the use of a title in fraud of the 
plaintiff upon principles relating to the good-will of trades, because in the case before 
him both parties were residents, and for aught that appeared in the case, citizens, of 
New York, and therefore independently of copyright the court had no jurisdiction in 
the case. 

In the case before this court the bill is filed by complainants as citizens of the Com- 
monwealth of Massachusetts against the defendant, a citizen of Maine. Relief is 
sought not only under the law of copyright, but upon the general ground of equity as 
related to the good-will of trades and the doctrine of trade-marks. It becomes neces- 
sary for the court to determine in this case how far the complainants are entitled to a 
remedy upon these grounds of equity jurisdiction and upon the general principles 
governing courts of equity jurisdiction. Property in the use of a trade-mark or 
name has very little analogy to that which exists in copyrights or patents for inven- 
tions. In all cases where rights to the exclusive use of a trade-mark are invaded, the 
essence of the wrong consists in the sale of the goods of one manufacturer or vendor 
as those of another. It is only when this false representation is directly or indirectly 
made that the party who appeals to a court of equity can have relief. Canal Com- 
pany v. Clark, 13 Wall. 311, 322; words or devices may be adopted as trade-marks, 
which are not original inventions of the one who adopts and uses them. Words in 
common use may be adopted, if at the time of adoption they were not used to desig- 
nate the same or similar articles of production. A generic name, or a name merely 
descriptive of an article of trade or its qualities or ingredients, cannot be adopted as 
a trade-mark so as to give a right to the exclusive use of it. The office of a trade- 
mark is to point distinctively to the origin or ownership of the article to which it is 
affixed. Marks which only indicate the names or qualities of products cannot be- 
come the subjects of exclusive use, for from the nature of the case any other pro- 
ducer may employ with equal truth and the same right the same marks for like 
products. Geographical names which point out only the place of production, and not 
the producer, cannot be appropriated exclusively, so as to prevent others trom using 
them and selling articles produced in the districts they describe under those appel- 
lations. In the case of Brooklyn White Lead Company v. Masury, 25 Barb. 416, the 
court said that as both plaintiff and defendant dealt in the same article, and both 
manufactured it at Brooklyn, each had the same right to describe it as Brooklyn 
white lead. 

Lord Laycpate, Master of the Rolls, well expresses the whole law of trade-marks 
by names in the case of the Collins Company v. Cowen, 8 Kay & Johns. 428. He says, 
“ There is no such thing as property in a trade-mark as an abstract name. It is the 
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right which a person has to use a certain name for articles which he has manufactured, 
so that he may prevent another person from using it, because the mark or name 
denotes that articles so marked were manufactured by a certain person, and no one else 
can have the right to put the same name upon his goods, and then represent them to 
have been manufactured by the person whose mark it is. Applying these principles 
to the case before the court, the question presented on this branch of the case is, 
whether the defendant has so simulated the mark of the complainant as to deceive 
the public so that the public will naturally mistake his publication for that of the 
complainant.” 

Complainants aver that defendant, fraudulently designing to procure the custom 
and trade of persons who are in the habit of buying their magazine, and to induce 
them and the public to believe that his publication is in fact the complainants’, and 
in order to obtain for himself the benefit of the reputation of complainants’ publica- 
tion, advertises, prints, and offers for sale his publication under that title, and alleges 
thereby the public will be deceived by the title, and led to purchase respondent's pub- 
lication under the belief that it is the magazine of the complainants. The agreed 
statement of facts is silent on the question whether the public are deceived, or are 
in danger of being deceived, as alleged. And whether the customers of the com- 
plainants or the public are induced to believe, or are in danger of being induced to 
believe, that respondent’s publication is in fact the complainants’, and thereby led to 
purchase the respondent’s magazine under the belief that it is the complainants’. 

The case will therefore be referred to a master to ascertain and report the fact upon 
the foregoing questions to the court, and turther proceedings in the case will be stayed 
until the coming in of the master’s report. 


Supreme Court. Bankrupt Law. AN interesting question under the bank- 
rupt law has been recently decided by the Supreme Court of Maine, and is the 
first decision of the kind rendered by the courts of this country under the 
present law. The court held the case under consideration for two years. The 
facts are these: The plaintiffs attached bankrupt’s stock in trade March 8, 1867, 
about 6 o'clock, p.M. ‘The petition in bankruptcy was filed July 8 following at 
4 o'clock, p.m. The question raised was whether the attachment was dissolved 
by the proceedings in bankruptcy. This, of course, depended on the question 
whether the attachment was ‘* within four months next preceding the commence- 
ment of proceedings in bankruptcy.” 

It was contended by plaintiffs that four months had clapsed on the last moment 
of July 7, and that all the cases in which courts deal with fractional parts of a 
day are strictly confined to those where it becomes necessary to determine which 
one of two acts happening on the same day is the first in point of time; but it 
was held by the court, per Watton, J., that the true construction of the act of 
Congress required the court to take notice of the fractions of a day, and aceord- 
ingly it was decided, following the cases Jn re Richardson, 2 Story, 571, and 
Godson v. Sanctuary, 4 B. & Ad. 255, that the attachment being within the 
four months next preceding the commencement of proceedings in bankruptey 
was dissolved, and sustained similar rulings of Gopparv, J., Superior Court, 
where the question first arose. 


MARYLAND. 


Mrs. Wnarton’s second trial, this time upon the charge of an attempt to 
poison Mr. Van Ness, has resulted in a disagreement of the jury. In some 
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respects it was more interesting than the trial for the murder of General Ketchum, 
inasmuch as important testimony, incompetent in the former cause, was adinitted 
in this. Professor Aiken surrounded himself upon the witness-stand with a per- 
fect laboratory, making desperate efforts to patch up the insufliciency of his tes- 
timony as formerly given, but with very indifferent success. 


MASSACHUSETTS. 


Unirep States Circurr Courr. Merchants’ National Bank of Memphis v. 
National Bank of Commerce. Before Suepiey, J., and a jury. — This was an 
action against the defendants for negligence on surrendering upon acceptance 
instead of holding for payment three bills of lading, two of them attached to 
two thirty-day drafts, drawn by James H. Mulford of Memphis, upon Green & 
Travis of Boston, and one to a sight draft, drawn by 8S. M. Anderson & Co., 
upon the same parties, in June, 1870. 

The plaintiffs offered evidence to show that the drafts were drawn against cot- 
ton sold by the drawers of the drafts, and shipped to Messrs. Green & Travis, 
that the drafts were discounted by the plaintiff bank and the railroad receipts 
attached to the drafts, that the plaintiff bank forwarded the drafts with bills of 
lading attached to their correspondent bank in New York (the Metropolitan 
National Bank), and that the Metropolitan National Bank forwarded the same to 
the defendant bank for acceptance and payment; that the defendant bank pre- 
sented the drafts to Green & Travis for acceptance, and upon acceptance deliv- 
ered to them the bills of lading, and that Messrs. Green & Travis failed soon 
after (June 29, 1870), leaving the drafts unpaid. The defendants claimed that 
the bills of lading were attached to the drafts to secure their acceptance and not 
their payment, and that in the absence of instructions to hold for payment the 
defendants were authorized to surrender the bills of lading upon acceptance. 
They also offered evidence to show that there was an agreement between Green 
& Travis, and the parties of whom they purchased the cotton (Mulford & Ander- 
son), that the bills of lading should be surrendered upon acceptance, and claimed 
that the plaintiff bank were bound by this agreement. It appeared that there 
were no instructions given to the defendants either by the plaintiff bank or the 
Metropolitan National Bank of New York concerning the drafts in question, but 
the defendants proved that instructions were given to them to hold one bill of 
lading attached to a large draft in December, 1869, and that this was the only 
instruction given. 

The court ruled that, in the absence of instructions or consent expressed or 
implied by the plaintiff bank, the defendants were not authorized to surrender 
the bills of lading upon acceptance of the drafts by Green & Travis, but should 
have held them for payment ; that the agreement of the vendors of the cotton 
and drawers of the drafts (Mulford & Anderson), that the bills of lading should 
be delivered up upon acceptance of the drafts, would not be obligatory upon the 
plaintiff bank unless they were informed of it, and directed the jury to find upon 
and answer two questions : — 

First, Whether there was an agreement between Green & Travis and Mulford 
& Anderson, that the bills of lading should be surrendered upon their accept- 
ance. 

Second, Whether this agreement was known to the plaintiff bank, 
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The jury found under the instructions of the court a general verdict for the 
plaintiff for the value of the cotton surrendered, and found also that there was 
an agreement with Green & Travis by Mulford & Anderson for the surrender 
of the bills of lading upon acceptance of the drafts, but that this agreement was 
not known to the plaintiff bank. — Boston Daily Advertiser. 


Unitep Srates District Court. In re The Independence Insurance Com- 
pany ex parte The Derry Mills. Lowe.., J.— Petition for the allowance of a 
claim for a return premium. The Derry Mills held three policies issued by the 
Independent Insurance Company, each for one year. They surrendered the 
policies during the year and before the bankruptcy of the company. The pol- 
icies contained a stipulation that the insured might surrender them at any time, 
and that thereupon the company should retain the customary short time rates of 
premium for each month entered upon before the surrender. It was proved that 
a tariff of premiums known as short time rates was in general use in Boston, 
which fixed the amount to be paid for any time short of a year at a certain pro- 
portion of the yearly premium. For instance, the charge for one month was 
twenty per cent of a yearly premium, for two months thirty per cent, and so on 
up to eleven months, which was ninety-five per cent. Two of these policies had 
been for eight months and twelve days, and the third for five months and eleven 
days before they were surrendered. The insured had proved a claim for a re- 
turn premium reckoned on a basis of simple proportion of time, charging them- 
selves with so much premium as the time their policies had run bore to the whole 
year. 

The question now was whether this claim should stand in full or be diminished. 
The judge held that the meaning of the stipulation was that if the insured sur- 
rendered his policy during the year he should allow the company to retain such 
premium as should have been psyable according to the above-mentioned tariff, if 
he had originally insured for the time during which he had actually been insured, 
counting a month which had been begun as a whole month. Thus, on two of 
the policies he must allow the short time rate for nine months, and in the other, 
the rate according to that table, for six months, and that he might move for the 
difference between the sum thus ascertained and the amount of premiums orig- 
inally paid by him in advance. By this calculation it appeared that the debt 
originally proved by the Derry Mills must be diminished about one-half. — Bos- 
ton Daily Advertiser. 

Mr. William C. Endicott has been appointed to the new justiceship of the 
Supreme Judicial Court. The appointment is received with general satisfaction. 
Mr. Endicott has proved his abilities as the leader of the Essex bar, and is very 
popular personally. 


NEW YORK. 


Unitep Sratrs Crecuit Court. Northrup et al. v. Sheridan Shook. — The 
defendant was the late collector of internal revenue in the thirty-second district 
of New York. This action was brought as a test case, to recover $20,830.19, 
which the defendant had assessed and collected as taxes on the banking and brok- 
ing business of the plaintiffs. The assessment was upon the plaintiffs’ sales of 
gold, stock, bonds, bullion, bills of exchange, and promissory notes, between 


574 SUMMARY OF EVENTS. 


September, 1864, and August 31, 1866. It was not claimed that the amounts of 
the sales upon which the assessments were made, or the rate of the tax, were 
erroneous, provided the plaintiffs were liable to be assessed and taxed at all 
upon each of the respective kinds or classes of business done by them as 
bankers and brokers. 

The assessment was made because, as was claimed by the government, the 
plaintiffs were bankers, doing business as brokers within the act of June 13, 
1864, and were therefore liable to tax on all their sales of gold, stocks, &e., 
whether their own property or the property of others. The plaintiffs assert that 
they are bankers only, doing business under a banker's license, and not liable to 
taxation of one-twentieth of one per cent upon any of their sales, as brokers 
are, and that even when they have sold stocks belonging to others, they have 
acted therein as bankers only. The sales in question, the decision states, appear 
to have been sales of property belonging to the plaintiffs, being sales of gold, 
stocks, bonds, &e., transmitted to them by correspondents, and the same, or the 
proceeds, drawn against. In some cases the’ sales were made immediately, and 
the proceeds applied to the payment of drafts, and in others the drafts were 
accepted or paid, and the stocks were held for a better market, or to await 
orders, standing in the mean time as their security for advances. In other cases 
there were no advances, but the property held for sale, and when sold by order 
of the customer, the proceeds were placed to his credit, subject to draft. There 
were also sales of stocks made in pursuance of an arrangement for what is called 
“carrying” stocks on a margin. Tnese transactions were conducted in the 
name of the plaintiffs, the customer’s name not appearing. 

Judge Wooprvurr, after stating the facts, referring to and reviewing the argu- 
ments on both sides, and quoting the statute, concluded : — 


Under these provisions it is, I think, clear, first, that bankers confining themselves 
to the business of banking only, as described in subdivision 1 of section 79, are not 
included in the business of a broker, described in subdivision 9, and are only liable 
to pay the license fee and percentages therein mentioned. I cannot doubt that it was 
the intention of Congress to reach and include what I presume constitutes very much 
the larger part of all the sales of stock, gold, and some other property made in this 
country, and it is expressly proved that it constituted much the largest part of the 
plaintiffs’ business, viz., speculations in the very manner of the transactions I am 
considering, and I think a just interpretation of the statute does include them. It 
follows from these views that the plaintiffs were doing business as brokers, and are, 
therefore, taxable for those sales. Judgment must be entered for the defendant, with 
costs. 


It is stated that this important decision was conclusive in seventy-six cases 
begun by other banking firms at the same time, and prevented the institution of 
more than fifty other suits which were awaiting the result of this. 


Unitep Srates District Court, Sournern Districr or New York. 
Benjamin P, Sherman et al. v. John W. Mott et al. In Admiralty. — On the third 
day of October, 1867, a severe gale raged in the harbor of Galveston, Texas, 
Three vessels, a bark, a brig, and a schooner, were moored quite close to each 
other, at a wharf in the harbor. The brig was the first to suffer from the tem- 
pest; she broke her fastenings, tore out the piles of the wharf around which 
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her mooring-tackle had been cast, and drifted some distance. Finally she was 
brought up head to the wind, anchors were thrown out fore and aft, and she rode 
securely about seventy-five or one hundred yards from the schooner. Soon after- 
ward the stern of the bark was driven violently against the stern of the schooner, 
and broke it in. The water rushed in through the breach, and there was danger 
that the schooner would sink at her moorings with her cargo. In this emergency, 
the master of the schooner, as stated in the answer, ‘‘ acting for the benefit of all 
concerned, for the purpose and with the motive and intention of saving her and 
her cargo from total loss, cut her loose from her moorings ; but before her anchor 
could be let go, and she could be thereby brought up, she was, notwithstanding 
every effort which it was possible to make to the contrary, driven upon the brig.” 
The brig was seriously damaged. The answer further alleged that it was impos- 
sible, under the circumstances, to prevent the collision, which, so far as the 
schooner was concerned, was the result of inevitable accident; for which reason, 
the schooner being in no fault, each vessel should be left to bear her own loss. 
The owners of the brig having filed their libel against the owners of the schooner, 
Judge Biatcurorp dismissed it, with the following remarks :— 


The contention on the part-of the respondents is, that, inasmuch as the schooner 
was in a proper place when she was cut loose, and was sufficiently secured to the 
wharf, and it was proper for her safety and that of her cargo to cut her loose, after 
she had been injured by the bark, so that she might be driven by the wind and drift 
ashore in shoaler water, the case is one of inevitable accident, or vis major, unless 
there was some fault or negligence on the part of those in charge of her, in man- 
aging her after she was cut loose, whereby she collided with the brig. I cannot 
assent to this view of the law as to inevitable accident. The act of the schooner, in 
being adrift, was, on the pleadings and proofs, a voluntary act on her part. It was 
wilful and deliberate. It was done to save herself from a greater peril by endeavor- 
ing to incur a less one. It is established, by the proofs, that, if she had not cast her- 
self loose, she would have remained where she was, only, perhaps, sinking, and would 
not have collided with the brig. A collision would have been impossible if she had 
not cut herself loose, as a matter of voluntary choice. How, then, can it be properly 
said that the collision was an accident which could not have been avoided, when it 
clearly appears that it would have been avoided, if the schooner had not thus volun- 
tary chosen to cut herself loose? It may be that, after she was cut loose, all proper 
skill and caution on her part were observed. But that is not the proper test. In 
cutting herself loose she took the risk of hitting the brig, and must bear the conse- 
quences of having hit her. The brig ought not to be held liable to bear the risk of 
the voluntary act of the schooner, adopted for the benefit of the schooner, and hav- 
ing no connection with the question of any benefit to the brig. ; 

There must be a decree for the libellants with costs, and a reference to a commis- 
sioner to ascertain the damages sustained by them by means of the collision in ques- 
tion. 


In the case of Henry N. Wickes v. The Steamboat Circassian, being a libel 
filed in the United States District Court against the vessel for the value of neces- 
sary and proper supplies furnished to her at the request of her agent and upon 
the credit of the vessel herself, Judge BLatcurorp has delivered an opinion dis- 
missing the libel. In so doing he has gone into the history of the twelfth admi- 
ralty rule very carefully, and has stated the bearing of the several cases which 
have been decided under it. This libel was brought after the amendment of the 
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rule made on the 6th day of May, 1872; but the supplies had been furnished in 
1866. At the time when the supplies were furnished no process in rem could be 
enforced against the vessel, either under the general maritime law or under the 
statutes of New York. ‘The contract was made in view of this state of things, 
Then came the amendment of 1872, as to which it was said, — 


That in the absence of all words indicating an intention that the rule shall apply to 
cases of supplies, &c., furnished before the rule took effect, it must be held, on 
familiar principles of interpretation, to apply only to cases of supplies, &c., furnished 
after it takes effect. ‘The same principle which always applies to the interpretation 
of a statute must be applied to the construing of this rule. All statutes are to be 
considered prospective, unless the language is express to the contrary, or there is a 
necessary implication to that effect. (United States v. Heth, 3 Cranch, 399; Harvey 
v. Tyler, 2 Wallace, 328, 347.) There is nothing in the rule of 1872 to indicate an 
intention to give a remedy in rem against a domestic vessel where the supplies, &c., 
were furnished before the rule took effect. 

Another consideration is of force. The Supreme Court, on the 6th of May, 1872, 
expressly state that they amend the 12th rule of 1859 so as to read thus and so. 
They do not repeal the 12th rule of 1859. By their order of May 1, 185%, they re- 
pealed the 12th rule of December term, 1844, and prescribed a new 12th rule. The 
12th rule of 1859 is amended trom and after May 6, 1872, so as to read in the new 
form thereafter, in respect to suits to be brought thereafter, for supplies, &c., to be 
furnished thereafter. In respect to suits brought before May 6, 1872, and on or after 
May 1, 1859, for supplies, &c., furnished between those dates, and in respect to suits 
brought on or after May 6, 1872, for supplies, &c., furnished before May 6, 1872; and 
after the 12th rule of 1859 went into operation that rule is to govern; for it is still 
left in force in respect to cases not covered by the amendment of 1872. That rule 
expressly forbids process in rem in the present case. 

It results that the libel must be dismissed, with costs. 


Prererrepv Stock. — The legal status of ‘ preferred stock” has been elabo- 
rately explained for the benefit of dull minds in a long opinion delivered by Judge 
Brarcurorp in the suit of Thomas St. John v. The Erie Railway Company. 
It amounts simply to this: That after all creditors of the corporation have been 
duly settled with, if any net profits still remain, the hulders of preferred stock 
are entitled to receive a dividend therefrom before the holders of the common 
stock. No other right or privilege is appurtenant to the holding of preferred 
shares, The holder can vote only in the same manner as the holder of common 
shares. His relationship towards the corporation, its officers, employés, debtors, 
creditors, contractors, is in every respect precisely the same as that of the pos- 
sessor of a common certificate. The distinction only affects the rights of the 
shareholders inter sese, postponing some to others in the right to receive divi- 
dends. The matter would seem simple enough, but some persons are so incred- 
ulous of the existence of plain and straightforward common sense in the science 
of the law that they are willing to employ counsel and pay the charges of expen- 
sive litigation in order to put their minds at rest and to become inwardly assured 
that the law is not ‘‘ a ass and a idiot.” 


Unrrep States Districr Court, Sournern District. Pace v. 9681 Dry Ox 
Hides, &c. — Frescut. — A bill of lading acknowledged the receipt on board of 
9681 dry ox and cow hides, and 478 dry kip skins, deliverable in New York to 
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Brown Bros. & Co. or their assigns, ‘‘he or they paying freight for the said 
hides and kip 5-8 of a cent U.S. gold, per pound, with 5 primage and average 
accustomed.” Qn arrival the ship claimed freight on 230,977 pounds, taking as 
the basis of their calculation the weight shown in the invoice and entry of the 
hides presented by the consignees at the custom-house, and on which they paid 
the duties. The consignees claimed that freight should be paid only on the real 
weight shown by an actual weighing at the time of delivery. Benepict, J., 
felt no hesitation in sustaining the position assumed by the consignees, citing 
Gibson v. Sturge, 10 Exch. 621; German Mercantile Law, book 5, part 5, art. 
621; Peters’ Adm, 125; Abbott on Shipping, 430. Furthermore, the usage of 
the port of New York was shown by the evidence to be in conformity with this 
rule; neither was any weight expressed in the bill of lading, nor did it appear 
that at the time of shipment any weighing had taken place. 

‘* Unless, then, the weight by which the duties were paid, and to which the ship- 
qwner resorted for the basis of his calculation of the freight, was the correct 
weight of hides delivered, the position taken by the libellant cannot be upheld. 

‘*It is indeed true that in many countries the weight of cargo by which duties 
are paid is the weight upon which freight is calculated. But I think it will be 
found that in such cases there is an actual weighing required by law, and made by 
officials according to law. The custom-house weight in such cases is therefore 
the actual weight delivered as legally ascertained. But here there is no such 
ascertainment of the actual weight. The sworn statement of the consignee, 
coupled with the invoice, furnished the basis upon which duties are to be paid; 
and if, in a suit for freight, the action of the consignee in respect to the duties 
be competent evidence as an admission to show the weight of hides landed, it is 
not conclusive. In this action, therefore, the actual weight of hides landed is 
open to be shown. Accordingly it has been made to appear by an actual weigh- 
ing of the hides, which the consignee caused to be made after his receipt of the 
cargo, and when there is no reason to suppose that any change in weight had 
occurred, that the weight of the hides delivered was 224,002 lbs., instead of 
230,977 lbs., — from which it results that the freight and primage due on delivery 
of the hides was $1417.01, instead of the $1515.17, which the ship-owner had 
demanded.” 

A further question discussed in the case was, Upon whom rested the obliga- 
tion, under such a bill of lading, to weigh the cargo? Upon this the judge stated 
his opinion to be that, ‘* in the absence of an agreement to the contrary, the ship 
is bound to weigh the cargo whenever a weighing is necessary to enable her to 
compute the amount of her freight. ‘The person who wants to ascertain the 
quantity must pay the expense of weighing.’ Per WiLLes, J., Coulthurst v. Sweet, 
L.R.1C. P. 654. See also The Schooner Treasurer, 1 Sprague, 474. The same 
rule appears to prevail upon the continent. Thus it was adjudged by the Tribu- 
nal of Commerce of Havre, in 1861, that where the freight can only be deter- 
mined by weighing the cargo, the ship-master must bear the expense. Recueil 
de Jurisprudence Commercial-maritime du Havre, 1861, part 1, p. 155, On the 
contrary, when a weighing is not necessary for a determination of the freight, as 
in the case where the freight is made payable by the weight given in the bill of 
lading, the expenses of weighing are adjudged to be borne by the owner of the 
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Judgment of Tribunal of Nantes, 1863, N. 64, 2, 60. See Caumont Traite 
Affraitement, 252; also Traite, Fret 80, and Traite Affraitement, 252. 

The owners of the ship had instituted a proceeding in rem against the hides; 
but the consignees, to save loss from the detention of the property, had inter- 
vened and given a stipulation in value to a sufficient amount, and had received 
the hides. In disposing of the matter of costs, the court said, that clearly the 
libellants were not entitled to them; but, upon the other hand, they should pay 
them, because, if the cargo had not been bonded, a dismissal of the libel with 
costs would have been the result of the action; and the claimants should not 
suffer for having substituted a stipulation in place of the property, as that course 
was equally for the advantage of both the contending parties. 


Strate Exrrapition. — The case of Carl Vogt, stated in7 Am. Law Rev. 186, 
has come before the Court of Appeals, and has been by them unanimously decided 
in favor of Vogt. They hold that the act of the state legislature of 1822, 
authorizing the Governor of New York to deliver up on demand to the accredited 
representative of any foreign power a fugitive from the justice of that power who 
may be found within the limits of the state, contravenes the Constitution of the 
United States, and is void. The state cannot be constitutionally known to any 
foreign nation, inasmuch as the whole subject of foreign intercourse is com- 
mitted to the federal government. Further, an engagement to deliver up fugi- 
tives, upon compliance with certain formalities on behalf of the foreign power, 
would be illegal under the national Constitution, art. 1, sec. 10, which forbids a 
state to ‘‘enter into any agreement or compact with another state or with a 
foreign power.” 


Tue Supreme Court, at General Term, per Gitert, J., have very sensibly held 
that there is an implied obligation upon shippers of goods of a dangerous char- 
acter to give notice of the dangerous nature of the goods to the common carrier 
or person receiving them, and that the omission to perform this duty is an act 
of negligence which renders the shipper liable for the consequences; citing 
Williams v. The East India Co., 3 East, 192; Brass v. Maitland, 6 E. & B. 
470; Farrant v. Barnes, 11 C. B. Nn. 8. 553; Pierce v. Winsor, 2 Sprague, 35; 
Jeffrey v. Biglow, 13 Wend. 518; Thomas v. Winchester, 2 Seld. 397. In the 
case before the court (D. S. Barney, as President, &e. vy. O. Burnstenbinder), 
the agent of the defendant had shipped a package of nitro-glycerine, without 
notifying the carrier of the nature of the contents. On arrival at San Francisco, 
the package was found to be leaking. ‘* It was the duty of the plaintiff to take 
care of the package, and, if possible, to stop the leakage of its contents. He 
adopted the usual method of doing this. He had no reason to apprehend any 
danger, nor was he warned that it was necessary to use extraordinary care in 
handling the package.” An explosion ensued, which was indeed caused by his 
act, but which was in fact properly attributable to the negligence of the defend- 
ant’s agent in failing to give the proper information. For the damages arising 
from the explosion the defendant was therefore held liable to the plaintiff. 


On January 1, 1873, was begun at New York the publication of the 
American Civil Law Journal. Two articles in the first number concern the 
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civil law, and another is about Adolph Carl Von Vangerow. The prospectus, 
ordinarily so called, fronts us with the more distinguished name of ‘ Prole- 
gomena,” and is as follows : — 

The conviction that an acquaintance with the principles of the Roman law is the 
only sure basis of a legal education ; the newly awakened interest therein manifested 
by students and lawyers, and a desire to facilitate the progress of those who from any 
cause are unable to attend the lectures of the great masters of the legal science at 
European universities, have induced the editors to undertake the publication of this 
journal. Its contents will mainly consist of discussions of those principles with 
special reference to the common law. 

The analogies and dependence of the two systems will be illustrated as far as pos- 
sible with the view of furnishing to the student and the lawyer a work of practical 
utility. The main purpose of its editors, however, is to promote in some degree the 
study of the law as a science, and the consequent emancipation of our courts from 
their present undue adherence to precedent. ‘The co-operation of the schools, the 
profession, and others interested in the advancement of learning, is respectfully 
solicited. As to matters respecting the editorial department, address 

R. H. Currrenpen, 7 Dey Street, N. Y. 


The journal starts with a good list of subscribers, already secured, and we 
wish it a success. The mere possibility of the attempt is encouraging. We have 
repeatedly expressed our conviction that the Roman law, as a philosophical result, 
is vastly inferior to modern law. The ambiguous, and, as the rest of the passage 
from Ulpian shows, perniciously false motto prefixed to this periodical illus- 
trates the fact, — Jurisprudentia justi atque injusti scientia. ‘The Roman law is a 


priceless mass of materials for investigations like those of the great Germans, 
and for the explanation of the origin and anomalies of our own system. But for 
the philosophy of law the ‘‘ Fragment on Government” and Austin’s lecture are 
worth the whole Corpus. We must add that we sincerely hope that the editors 
will fail in their expressed desire to diminish the weight of precedents with our 
courts. We believe the weight attached to them is about the best thing in our 
whole system of law. 


OREGON. 


W. W. Hobart v. Charles B. Upton. — There are lawyers in Oregon capable 
of displaying a most rare nicety in the use of phrases. An act of the state 
legislature, approved Dec. 16, 1863, provided that no action for the recovery of 
an estate sold should be maintained by a ward against his guardian, unless begun 
within a certain period, &c., ‘* excepting only that persons out of the territory 
+ » + may commence at any time within five years next after... their 
return to the territory.” The plaintiff instituted an action of the kind de- 
scribed in this statute, and the defendant's counsel set up that the plaintiff had 
never been in the territory, and was, therefore, not within the benefit of the ex- 
ception. For the act of coming to the country for the first time could by no 
possibility be construed to be a return! Being incapable of returning, he was 
incapable of suing. The point was shrewd, but it was not good. Unfortunately, 
in the construction of similar statutes elsewhere, somewhat similar ideas had 
previously occurred to other astute members of the profession, and had given 
rise to precedents militating directly against the doctrine of the Oregon gentle- 
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man. Mr. Justice Deavy, of the United States Circuit Court, accordingly ruled 
that a ward could recover, though his coming into the state witiin the limited 
period was a first coming, and not a return. A less elaborate opinion than the 
learned judge delivered would have satisfied most persons, whether brethren of 
the profession or laymen, that this construction, by the spirit rather than the 
letter, was quite proper. 


PENNSYLVANIA. 


TitLe or aN Act or LeGistature.— Supreme Court. Appeals of the 
Passenger Railroad Company. — The state legislature passed an act entitled, 
** A further Supplement to an Act entitled ‘An Act to incorporate the Union 
Passenger Railway of Philadelphia,’ approved April 8, a. p. 1864, authorizing 
said company to declare dividends quarterly, and to lay additional tracks of rail- 
way.” The second amendment to the state constitution adopted in 1864 declared 
that ‘* no bill shall be passed by the legislature containing more than one subject, 
which shall be clearly expressed in the title, except appropriation bills.” A part 
of the supplemental act undertook to confer upon the company power to extend 
their railroad into streets not authorized by their original charter. The court 
held that this portion of the supplement was unconstitutional. The apparent 
meaning of the title was only to authorize the laying down of additional tracks 
upon the already authorized route of the railway, which was by the first charter 
restricted to a single track. This title tended to mislead the mind of the reader. 
To permit such enactments to follow such titles would be to ‘t open the door to 
fraud and to enable men expert in the use of phrases to steal away the rights of 
the people.” At best, the title was ambiguous; and ‘‘ nothing ambiguous can 
be said to be clear.” An enquiry into a dubious or uncertain thing is not the 
purpose of the amendment. It is not enough that the title puts the reader upon 
enquiry ; it must clearly express the subject-matter of the act. It is impossible, 
if the language of the title must be clear as well as express, to say that to “ lay 
additional tracks of railway ” means to extend the railway into new parts. 

It was argued by the counsel that the part of the title of the act of 1872, which 
declares it to be supplemental, is itself sufficient to support the enactment; and 
reference was made to the titles of numerous acts stating that they are supple- 
ments, without more. We do not intend to enter into a discussion of the con- 
stitutionality of such laws. If constitutional, another question might also arise, 
whether such a title could constitutionally extend the original acts to new objects. 
Putting aside these questions as unnecessary to determine this case, it is sufficient 
to say that this title is not that it is a supplement to the charter merely, but it 
distinctly expresses the particular purposes of the supplement, to wit, to enable 
the company to declare dividends quarterly and to lay additional tracks of rail- 
way. It therefore falls within the maxim expressio unius est exclusio alterius. 
The very expression of these purposes would itself tend to mislead, if others 
could be added in the enactment ad libitum, for the title purports to confine the 
enactment to these alone. 


DrunKENNESS. ComMMON PLEAS CourRT oF ALLEGHANY CouNTy. Com- 
monwealth ex rel. Eleanor M’(tinnis v. John M’Ginnis. — The question whether 
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or not a man was an habitual drunkard having arisen to be determined by the 
jury, Judge Srowe gave the following, among other instructions : — 


What constitutes drunkenness cannot be defined with exactness. When it has 
reached a certain extent it is easy enough to distinguish it ; but in its first stages it is 
perhaps very hard, if not impossible, for any one to say exactly when sobriety ends 
and drunkenness begins. It is certainly not merely habitual drinking, as a man may 
Le in the habit of taking one drink or more of liquor from day to day, or from week 
to week, or every day, and yet not be by any means an habitual drunkard. So long 
as the drinking produces no perceptible or visible effect upon one, mentally or physi- 
cally — that is to say, not affecting his conduct or his physical appearance to any per- 
ceptible effect —he is not an habitual drunkard in the eye of the law. So that 
unless a person is either mentally or physically — perceptibly and positively — 
affected by liquor, he cannot be said, under the meaning of the law, to be drunk. 
But when he is affected by liquor to an extent showing that he is either mentally or 
physically controlled, or so strongly influenced by it as to be positively driven or 
moved out of his normal condition, he must be said to be drunk ; though in one case 
he might walk well, and in another his mind be apparently clear. 


Tue Bar Association having applied to the court to appoint some regular and 
safe place of deposit for moneys paid into court, — ‘‘ not in consequence of any 
mishaps that have heretofore occurred, but simply as a precautionary guard 
against any future accident,” —the following very sensible rule has been pro- 
mulgated : — 

And now, to wit, December 7, 1872, the court order and direct as follows :— 

Rute 29.— Until otherwise directed, the Pennsylvania Company for Insurance on 
Lives and Granting Annuities shall be the bankers of this court. All moneys paid 
into court by the sheriff shall be paid by him directly into the said company, to the 
credit of the court, in the particular case or matter ; and the said company shall keep 
a separate account of each of said payments, designating the case with the number 
and term thereof, in which said money is paid in, with the date and amount thereof. 
The sheriff shall keep a bank-book with said company, in which said company shall 
enter the money paid by him into this court, and the name of the case in which it is 
paid in, with the number and term thereof; and the entries made accordingly in said 
book shall be evidence that the money is so deposited in the said company to the 
credit of the court in the particular case or matter. A duplicate of said bank-book 
shall also be kept by the prothonotary of this court, in which the same entries shall 
be made by said company. When the sheriff is about to pay money into court in 
any case or matter, he shall receive the said duplicate bank-book from the protho- 
notary ; and as soon as the deposit shall have been made and the entry by the said 
company shall have been made accordingly in each of the said bank-books, the said 
duplicate bank-book shall be returned by the sheriff to the prothonotary. No money 
shall be paid out of court by the said company, except on the check of the protho- 
notary, accompanied by a certificate indorsed on said check, under the hand of the 
prothonotary and the seal of the court, that the said money was ordered to be so paid 
by at least two of the judges of this court. 


The rule is, perhaps, a little precise in its requirements, and calls for a possibly 
superfluous amount of entries and book-keeping ; but itis a good precedent, which 
might be generally followed by the courts of other states to advantage. Money 
paid into court has usually been kept as safely as any money in the country, but 
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the system of a designated depository, relieving all officers of the court from any 
possible personal liability, is undoubtedly theoretically correct. 


GREAT BRITAIN. 


Tur Gas-Sroxers’ Srrixe. — The famous strike of the gas-stokers in Decem- 
ber last, by which all London was plunged for several nights into partial dark- 
ness, at last found its way into the courts. The company prosecuted five men 
for conspiracy. The trial lasted only one day; the facts were simple and undis- 
puted, substantially as follows: The stokers are hired by the company under 
special contracts, which require a certain notice to be given of an intention to 
leave work; the time of this notice varies in the contracts of different classes of 
workmen, ranging from one week to thirty days. Most of the stokers were com- 
bined together into a trade-union association. One of them, a member of the 
association, was discharged by the company, for what cause did not appear; but 
it was not claimed that the discharge was in violation of the contract. His fellow- 
members of the association demanded his reinstatement, but in vain. They 
thereupon, on the 2d December, refused altogether to go to work unless their de- 
mand was complied with. There was no violence towards officers of the company ; 
but there was some violence, accompanied by a good deal of threatening, towards 
members of the association who had not been advised of the intention of the con- 
spirators, and who at first hesitated to fall in with the design. The court charged 
the jury that the defendants had a perfect right to form a trade-union, and that the 
fact that their action was in restraint of trade, which would have made it an offence 
at common law, could not be considered in this action; but that the company 
alleged that the defendants ‘ either agreed to do an unlawful act or to do a law- 
ful act by unlawful means; and he asked the jury whether there was a combina- 
tion between the defendants either to hinder or prevent the company from 
carrying on their business by means of the men simultaneously breaking the 
contract of service they had entered into with the company. This was an illegal 
act, and, what was more, a criminal act. If they did agree to interfere with their 
employers’ business, by simultaneously breaking such contracts, they were then 
agreeing to do that which would bring them within the definition of conspiracy.” 

The jury were out only twenty minutes, and then brought in a verdict of guilty, 
but with a recommendation to mercy. This, however, the court disregarded, and 
sentenced the accused to imprisonment for one year. In imposing the sentence 
the judge said that he had told the jury that *‘on the question whether they 
were to find the defendants guilty or not, they ought not to be influenced by 
the suggestion that what they were attempting to do would be dangerous to the 
public. But it did seem to him now, when he was called on to consider what 
kind of conspiracy they had been guilty of, that he could not throw aside what 
was one of the obvious results of the conspiracy into which they entered, and 
what must have been in their minds; and he could not doubt that the obvious 
result was great danger to the public of this metropolis; that that danger was 
present to their minds; and it was by the acting on that knowledge and on the 
effect they thought it would have upon their masters’ minds, and trading upon 
their knowledge of the danger, that they entered into this conspiracy, in order 
to force their masters to follow their will. . . . 
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The prisoners were the principals —the chief actors; two of them were dele- 
gates chosen by the men, and therefore evidently men to whom they looked up. 
They took a leading part in the conspiracy. Therefore, notwithstanding their 
good character they had unfortunately put themselves into the position of being 
properly convicted of a dangerous and wicked conspiracy. The time had come 
when a serious punishment, and not a nominal or a light one, must be inflicted, — 
a punishment that would teach men in their position that, although without 
offence they might be members of a trade-union, or might agree to go into an 
employment, or to leave it without committing any offence, yet that they must 
take care when they agreed together that they must not agree to do it by illegal 
means. If they did that they were guilty of conspiracy, and if ad misled others 
they were guilty of a wicked conspiracy.” 

Those who are interested in the immediate social aspects of this case, and who 
wish to hear the other side of this resort to the courts, as a move in the game 
between masters and men, will do well to read an able article on Class Legisla- 
tion in the Fortnightly Review for February last, which combines much sense 
with some unsound notions of law. The aspect of the various instances of class 
legislation there collected to which we would call attention, is their relation to 
such essays on the theory of legislation as Mr. Herbert Spencer publishes from 
time to time. It has always seemed to us a singular anomaly that believers in the 
theory of evolution and in the natural development of institutions by successive 
adaptations to the environment, should be found laying down a theory of govern- 
ment intended to establish its limits once for all by a logical deduction from 
axioms. But the objection which we wish to express at the present time is, that 
this presupposes an identity of interest between the different parts of a com- 
munity which does not exist in fact. Consistently with his views, however, Mr. 
Spencer is forever putting cases to show that the reaction of legislation is equal to 
its action. By changing the law, he argues, you do not get rid of any burden, 
but only change the mode of bearing it; and if the change does not make it easier 
to bear for society, considered as a whole, legislation is inexpedient. This tacit 
assumption of the solidarity of the interests of society is very common, but seems 
to us to be false. The struggle for life, undoubtedly, is constantly putting the 
interests of men at variance with those of the lower animals. And the struggle 
does not stop in the ascending scale with the monkeys, but is equally the law 
of human existence. Outside of legislation this is undeniable. It is mitigated 
by sympathy, prudence, and all the social and moral qualities. But in the last 
resort a man rightly prefers his own interest to that of his neighbors. And this 
is as true in legislation as in any other form of corporate action. ll that 
can be expected from modern improvements is that legislation should easily 
and quickly, yet not too quickly, modify itself in accordance with the will of the 
de facto supreme power in the community, and that the spread of an edu- 
cated sympathy should reduce the sacrifice of minorities to a minimum. But 
whatever body may possess the supreme power for the moment is certain to have 
interests inconsistent with others which have competed unsuccessfully. The 
more powerful interests must be more or less reflected in legislation ; which, like 
every other device of man or beast, must tend in the long run to aid the survival 
of the fittest. The objection to class legislation is not that it favors a class, 
but either that it fails to benefit the legislators, or that it is dangerous to them 
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because a competing class has gained in power, or that it transcends the limits 
of self-preference which are imposed by sympathy. Interference with contracts 
by usury laws and the like is open to the first objection, that it only makes the 
burden of borrowers heavier. The law brought to bear upon the gas-stokers is 
perhaps open to the second, that it requires to be backed by a more unquestioned 
power than is now possessed by the favored class; and some English statutes are 
also very probably open to the third. But it is no sufficient condemnation of 
legislation that it favors one class at the expense of another; for much or all 
legislation does that; and none the less when the bond fide object is the greatest 
good of the greatest number. Why should the greatest number be preferred ? 
Why not the greatest good of the most intelligent and most highly developed ? 
The greatest good of a minority of our generation may be the greatest good of 
the greatest number in the long run. But if the welfare of all future ages is to 
be considered, legislation may as well be abandoned for the present. If the wel- 
fare of the living majority is paramount, it can only be on the ground that the 
majority have the power in their hands. The fact is that legislation in this coun- 
try, as well as elsewhere, is empirical. It is necessarily made a means by which a 
body, having the power, put burdens which are disagreeable to them on the 
shoulders of somebody else. Communism wonld no more get rid of the difficulty 
than any other system, unless it limited or put a stop to the propagation of the 
species. And it may be doubted whether that solution would not be as disagree- 
able as any other. 


Att the world has heard much and often of the long waiting for business which 
is supposed to be a part of the fate of every young lawyer. This is the case in 
England much more than in this country, where, as a rule, business comes to the 
young men quite as fast as they are competent to take charge of it. In England, 
however, the “ briefless barrister” is usually spoken of jocosely as if there were 
nothing very serious or melancholy in his condition. He is a favorite with the 
novelists, and especially with the writers of short tales, and is always a happy 
and cheerful fellow enough. But that this picture is not always a reflection of 
the reality is shown by a sad case which has lately occurred in London. Mr. 
John Haddy, a barrister of the Middle Temple, ‘of sixteen years standing, and 
an excellent scholar,” died, a few weeks since, actually of starvation. This is 
not precisely a jolly consummation of a period of waiting, which was certainly 
not short! The Solicitors’ Journal moralizes thus upon the event : — 


Men who essay themselves as bar students know, or ought to know, that they com- 
mit themselves to a struggle which is very hard to those whose purses are shallow 
and connections few; and though it may well be, and probably is, the truth, that a 
man of ability and industry may count on attaining success, even at the bar, if he can 
“stay” long enough, it is not every man whose fortune or social position will enable 
him to live through the interim. 


